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SOCIAL SCIENCE’ 


FRANK H. KNIGHT 


HEN we speak of social science we are reminded 

that originally and etymologically the word “sci- 

ence” is more or less a synonym for knowledge. Our 
inquiry has to do with what we know, and can know, and how, 
about society. The question inevitably runs into that of the 
meaning of knowledge itself and, as a part of its meaning, its 
function, or why we want it, and hence raises at the outset the 
ultimate problems of philosophy. In this field, as elsewhere, 
knowledge is wanted both for its own sake and for use. It is a 
serious reflection that the unsatisfactory state of affairs in social 
science has largely resulted from the very progress of science, 
the revolutionary development of techniques for acquiring 
knowledge, and applying knowledge, which is an outstanding 
feature and achievement of civilization in our own and re- 
cent time. 

The primary function of a discussion such as this—at least 
such is the main point contended for in this paper—is to cor- 
rect a fallacy which is particularly current in social-science 
circles. The fallacy is that social science is a science in the same 
sense as the natural sciences, in which the revolution has oc- 
curred, that its problems are to be solved by carrying over into 


« A paper presented at a joint session of the American Philosophical Association and 
Section K of the American Association for the Advancement of Science, Philadelphia, 
December 28, 1940. 
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the study of society the methods and techniques which have 
produced the celebrated triumphal march of science in the study 
of nature, and that this procedure will lead to a parallel triumph 
in our field, both in the yielding of knowledge and insight and 
in the transformation of life. 

In this connection in particular—more or less characteristi- 
cally for social problems in so far as they can be solved—it 
would seem that a clear statement of the issue ought to be suf- 
ficient to resolve it definitively. It ought to be obvious that the 
relation of knowledge to action cannot be the same or closely 
similar, nor can knowledge itself, apart from the question of 
action, be at all the same where the knower and the known are 
identical as where they are external to each other. In a genetic- 
historical view the fundamental revolution in outlook which 
represents the real beginning of modern natural science was the 
discovery that the inert objects of nature are not like men, i.e., 
subject to persuasion, exhortation, coercion, deception, etc., but 
are “inexorable.”’ The position which we have to combat seems 
to rest upon an inference, characteristically drawn by the “best 
minds” of our race, that since natural objects are not like men, 
men must be like natural objects. The history of British-Ameri- 
can social thought in modern times is particularly interesting 
in this connection. In general, it has represented a combination 
of positivism and pragmatism—two philosophical positions 
with respect to the nature of man and his place in the cosmos 
and specifically with respect to social action, which are at once 
contradictory between themselves, and equally indefensible as 
a basis of social action. For man, conceived in positivistic terms, 
could not act at all; and conceived in pragmatic terms, he could 
not act upon himself. 

So much for the negative view of the problem, which brings 
us to the point at which the discussion ought to begin. From 
an affirmative or constructive standpoint the case is far less 
simple. For, on the one hand, there certainly can be and are, 
within some limits, “positive” sciences of man and society— 
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not one but many—and these are in widely varying degrees of 
like kind with the sciences of nature. And, unquestionably, 
these “‘natural” sciences of man not only yield genuine knowl- 
edge but are of genuine and profound relevance to action. In 
view of what has been said the possibility of such sciences be- 
comes a mystery to be explained, as well as their necessary 
limitations. 

As these statements imply, any truly rational attack upon 
the problems of knowledge and of action, in connection with 
human and social data, must at least provisionally rest upon a 
pluralistic conception of the object matter. It is an indisputable 
fact that man is a physical object and that man, as an object, 
and the phenomena into which he enters are in part to be ex- 
plained by physical science. And man also is a biological or- 
ganism and as such is in part to be explained, with the phenome- 
na in which he plays a role, by biological science.” 

Next, it is as indisputably a matter of fact, in the inclusive 
sense, that man and human phenomena present characteristics 
which any discussion must and does recognize as sharply dif- 
ferent from those of nonhuman biology. Man is a being who 
thinks, and acts on the basis of thinking, in a way which sharply 
differentiates him from any other organic species and which, 
we have to assume, is not characteristic of inanimate nature at 
all. Other distinctions will be developed in the detail allowable, 
as we proceed. It should be clear that man is at the same time 
many different kinds of being or entity which are not reducible 
to any one kind. The urge to treat man scientifically in the 
sense of the natural, and specifically the physical, sciences can 
itself be readily explained. Man as an intellectual inquirer is 
characterized by a craving for intellectual simplification and 
unification, for monism as against pluralism. And since “he” 

? Of course this raises the issue whether biological phenomena might ultimately 
be explained as physical phenomena merely. The question cannot be argued here, 
beyond noting that biological science does use teleological categories, like struggle and 


adaptation, and that it is sheer dogmatism to assert that they could be reduced to 
purely physical or positive content. 
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cannot deny that ‘‘man” is a physical being, this craving leads 
him to deny that he is anything else. And of course the triumph 
of physical science and technology, in yielding intellectually 
satisfactory knowledge along with power to transform his en- 
vironment and his own life, contributes largely to the strength- 
ening of the prejudice. But why these considerations should 
actually lead man as inquirer to deny to man the characteris- 
tics of an inquirer (even the faculty of denying) must be al- 
lowed to remain in the status of mystery as far as the present 
essay or the present writer is concerned. 

We enter upon the domain of social science with the naming 
of the next familiar distinguishing characteristic of man—that 
he is a “social animal.”’ The statement does not of course have 
for us its original significance of a member of a polis. But it has 
a profusion of other meanings, at least three of which must be 
distinguished. In the first place, the sociality of man is in fact 
utterly different from that of any other species, and it is for the 
most part the differences which enter into the subject matter of 
social science. It is not as an animal that man is social, and the 
designation of a social animal is misleading and essentially un- 
true. In the subhuman animal kingdom there is no clear line 
between aggregates which consist of associated individuals and 
others which are to be viewed as individual organisms composed 
of units or cells. Human society is again pluralistic in that it 
presents both characteristics to a striking degree, but it pre- 
sents both in a highly distinctive sense. 

The important facts about human society, whether from the 
standpoint of knowledge and understanding for their own sake 
or for use in action, is that it is made up of units of the general 
character insisted upon in the next to the last paragraph, i.e., 
rationally purposive individuals. Man is an individual in a spe- 
cial and unique sense—a sense which goes infinitely beyond the 
meaning of the term in any other connection. Yet this particu- 
lar kind of individual is also social, in a sense just as distinctive 
and unique. The kind of society which human society is pre- 
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supposes such uniquely individualistic individuals, and at the 
same time the existence of such individuals presupposes the 
existence of such a society. This relationship is embarrassing 
to the analytical student in making it difficult to discuss either 
man as an individual or human society, prior to discussion of 
the other. 

Man and society necessarily developed from animal life in 
a historical process of creative interaction of individuals upon 
each other and of interaction between individual and group, 
extending over a long geological epoch. The history of this de- 
velopment, which would no doubt help a great deal toward un- 
derstanding and exposition, is almost completely and irrevoca- 
bly lost. The biological strain which led to man must have 
branched off from the evolutionary tree at a point where life 
was not social in either of the main possible senses of the word. 
The most developed form of animal society is a termite colony. 
Its structural organization, its functioning, and all the phenom- 
ena which belong in it are (presumably) based upon instinct. 
But human society involves a widely different animal type, 
belonging to a branch the other orders and families of which are 
not truly social. It is not based on instinct, and it is more than 
doubtful whether this type of social life could have evolved out 
of instinctive social life. It would seem as if there had to be, as 
an intermediate link, society in a third meaning, based upon 
tradition or “‘institutions.”’ Institutional life is a quasi-mechani- 
cal concept, involving habit in the individual and the trans- 
mission of the pattern of associative life by unconscious imita- 
tion, i.e., by social or cultural, in contrast with biological, in- 
heritance. Traditional or institutional associative life was im- 
portant in human evolution because it allowed for adaptive 
modification independent of biological and biologically in- 
herited change, whether by natural selection of random varia- 
tions or by mutation. 


3 Cf. preceding note as to instinct and mechanism. It may be doubted whether 
purely institutional social order is conceivable, apart from a degree of individualism on 
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Because human society is an association of consciously pur- 
posive individuals rather than an organism to be viewed as a 
unit and analyzed into individual components (or while it is 
both, the former viewpoint is more fundamental) the individual 
is logically prior to society. A more decisive reason is that the 
study of society is, and cannot be kept from being, relative to 
social problems—problems of social action; and in a society 
which has the essential character of human society such prob- 
lems arise out of the individual nature of the individual human 
being rather than out of his social nature. In a society based 
upon instinct or even in one based exclusively upon tradition 
and institutions there are no problems, either individual or so- 
cial, for, or to, either the society itself or the individuals which 
compose it. Human social problems arise out of conflicts of in- 
terest between individual members. From this point of view a 
termite colony is in principle of the same kind as an animal or- 
ganism, the individual members being in the position of cells. 
And the same would be true of a society which was purely a 
phenomenon of socially inherited patterns of associative life. 

The argument so far shows that man must be described in 
terms of at least five fundamental kinds of entity or being. He 
is (a) a physical mechanism; (6) a biological organism, with 
characteristics extending from those of the lowest plant to the 
highest animal in the biological scale; (c) a social animal in the 
traditional-institutional sense; (d) a consciously, deliberatively 
purposive individual; and, concomitantly, (e) a social being in 
the unique sense of an association of such individuals. (He may 
also be to some extent a social animal in the proper instinctive 
sense; but, if so, it is to such a limited degree that for present 
purposes it may be left out of account.) 

It is evident that at least the first three of these types of exist- 


the part of the units; and it is still more doubtful whether such a picture of human de- 
velopment is in harmony with the facts, such as are available as a basis for inference, 
in existing primitive societies and in the evident incipient rationality of the higher 
animals, and even more in their emotional makeup. 
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ence can each be the subject matter of a distinct positive science 
or group of such sciences. And these sciences have already been 
more or less extensively developed. We do have more or less 
distinctively human physics and chemistry, human biology, and 
institutional science, sociology, or culture anthropology. And of 
the last, in particular, there are many branches, including in- 
stitutional economics. Each of these sciences deals descriptively 
with an aspect of human phenomena which is isolated and treat- 
ed in the positive terms of ‘“‘uniformities of coexistence and se- 
quence,” which is the general pattern of a natural science. At 
least one further distinction must be made—a fourth type of 
scientifically describable form of existence recognized. Con- 
sciousness is not necessarily or always active, deliberative, or 
problem-solving. And to the extent that it is not of this charac- 
ter but is phenomenal (or epiphenomenal), it is possible, in the- 
ory, and more or less so actually, to describe consciousness in 
positive categories. Such description is the task and subject 
matter of another highly developed science—that of psychology 
—in the meaning indicated by the statement, which is its origi- 
nal and proper meaning, in distinction from various special 
physical and biological sciences such as neurology, physiology, 
and “behaviorology.”’ 

It is also evident that all these sciences must in a sense take 
account of the social nature of man. Yet they are not social 
sciences, with the exception of culture anthropology. This is in 
a sense the science of society, if the word is restricted, as far as 
the subject matter allows, to the category of a natural or posi- 
tive science. But it should hardly be necessary to emphasize 
that the content of culture anthropology as a positive science— 
namely, institutions—is not learned like natural science data 
through sense observation merely but primarily through inter- 
communication. And the science can have no direct significance 
for social action in the society of the scientist himself; for if it 
results in such action, its conclusions are no longer true. It does, 
however, need to be emphasized that culture anthropology may 
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have for its subject matter a very large range of the phenomena 
characteristic of societies which do face and solve problems, 
which “act,’”’ on the basis of deliberation by the society as a 
unit. The phenomena of our own society are very largely of the 
traditional-institutional character, and this must be true of any 
society which is even intellectually conceivable, just as any 
real or possible society must involve human beings in all their 
“lower” aspects. The study of these phenomena may bring 
them above the threshold of social awareness and make them 
problems of social action. 

The study of actual or possible society must involve a large 
congeries of special positive sciences, more or less effectively in- 
terrelated, co-ordinated, and unified, according to the actual 
possibilities of such an achievement, which are to be discovered 
only by trying. But such study must also involve other sciences 
not of the positive sort, or only partly so, but still sciences, 
bodies of knowledge. It must involve social science in a distinc- 
tive sense, the nature of which must be considered in the light 
of the nature of the human individual as the real unit. 

The main distinctive characteristic of the human being has 
already been mentioned; he is individualistically and rationally 
purposive. But this concept calls for further analysis. One as- 
pect of rationality appears in the use of means to achieve ends. 
And it goes without saying that any means used by an individu- 
al are used to realize ends which are individual (though they 
may also be social) and are at the same time individual means. 
The human individual, then, inherently involves two aspects— 
individual ends and individual possession or control over means 
or power. These two aspects, factors, or elements constitute 
the economic man—a concept methodologically analogous to 
the frictionless machine of theoretical mechanics and essential 
to analysis in the same way. 

The notion of power in turn includes two factors: (a) posses- 
sion or control of means in the narrow sense of actual things or 
instruments used in purposive activity and (b) knowledge of the 
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use of means (with skill in an ambiguous position). The confu- 
sion between means in the concrete sense and procedures for 
using means, the content of knowledge in its economic aspects, 
under the inclusive term “‘means,’’is one of the serious confusions 
in our everyday terminology. A much more important confusion 
prevails with reference to the meaning of the end in economic 
behavior (the behavior of the economic man). The concept of 
economy clearly implies a given end and one which is measur- 
able, or quantitatively comparable with other ends, in terms of 
the means to be employed. Economic behavior implies or is, in 
the degree in which it is economic, the use of means in such a 
way as to realize the maximum quantity of some general end 
or objective, embodied in specific wants and conditioned by the 
limited means available to an individual subject. The general 
end, now usually called “‘want satisfaction,” is to be realized by 
correct apportionment of the given means among various modes 
of use, bound up in a “preference function” with intermediate 
specific ends or wants. Further analysis or discussion cannot be 
undertaken here. The essential point at the moment is that in 
economic behavior as a concept ends are given, defined by ac- 
tual preferences on the part of the subject as an economic man 
as he stands at the moment of making any choice involving the 
disposal of means. A preference is a datum, whether it repre- 
sents merely individual taste, or good taste, or the solution of a 
value problem reached in preceding ‘“‘calm, cool hours” of de- 
liberation. 

Thus the notion of economic behavior defines a particular 
form of rational-deliberative or problem-solving activity or con- 
duct, involving what may be referred to as economic rationality. 
Such behavior is the subject matter of several descriptive social 
sciences and of theoretical economics. Economic activity is to 
be sharply distinguished from other, and higher, forms of ra- 
tionality or problem-solving, to be noticed presently. But eco- 
nomic rationality requires further discussion because it exem- 
plifies problem-solving at the level of greatest simplicity, and the 
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general features of problem-solving activity are crucial for our 
discussion as a whole. It is of the essence of such activity, and 
hence of distinctively human behavior (conduct), that, by vir- 
tue of being problematic, the course of events involved is not 
accurately predictable in advance, in terms of any possible 
knowledge. That is, it is conceptually distinct from mechanical 
cause-and-effect sequence and so cannot be made the subject 
matter of any positive science. A problem is not a problem un- 
less the solution involves effort and is subject to error, features, 
or notions which are absolutely excluded from mechanical proc- 
ess or positive cause and effect. 

But human behavior, in an essential part, element, or aspect, 
is problem-solving, and first in the limited sense of economic 
problem-solving. The human being does confront the problem 
of using given means to realize given ends and does solve this 
problem more or less correctly. To think of its always being 
solved correctly would be to deny that it is a problem and to 
deny an undeniable fact. Thus perfect economic rationality, 
while implied as a “‘limiting case” in the notion of varying de- 
grees of it, is as a real concept self-contradictory. (It is exactly 
like the concept of universal causality in this respect.) 

Another significant aspect of the notion of economy, which 
should not be overlooked in any discussion of methodology, is 
that as a quality of motivation it is a purely intuitive idea. Even 
the propositions of mathematics can be derived and verified in- 
ductively, to a degree of generality and accuracy to which there 
is hardly any limit except that of cost in time and effort; but no 
mere sense observation can give any indication as to whether 
any conduct is economic, or in what degree. Even the subject 
himself cannot know at all accurately, even afterward. 

But economic rationality as a description of deliberative con- 
duct is limited in two further respects, fully as important in 
principle as the fact that actual results of action diverge in all 
degrees from the intention of maximizing a given end. First, 
the end is rarely or never actually given in any strict sense of 
the word; rather, it is in some degree redefined in the course of 
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the activity directed toward realizing it, and the interest in ac- 
tion centers in this definition and discovery of ends, as well as 
in their achievement. That is, the end is always itself more or 
less problematic, as well as the procedure (use of means) for 
realizing it. One of the most absurd items in the common folk- 
lore about human beings is the idea that they know what they 
want or that “there is no disputing about tastes.” It may be 
seriously doubted whether there is any thinking at all about 
conduct which does not center on determining the end to be 
aimed at, or what end is “right” in various senses, as well as 
the type of activity which will realize some end. An actual prob- 
lem may be to any extent that of the end or that of procedure— 
except the limiting case at either extreme. Deliberation about 
ends in turn takes many forms, but detailed exploration of these 
must be omitted here. The form most important in connection 
with social science in relation to action—which is necessarily 
one vital aspect of any science, though never the whole prob- 
lem—is the selection of good or right ends. This is the problem 
of value—moral, aesthetic, or intellectual—to which we must re- 
turn presently. 

The second limitation to which the notion of given ends is 
subject—ultimately rather an aspect of the same fact that they 
are not given but problematic—is that to the extent to which 
an end is given, it is not really the end in the sense of finality. 
Given, concrete ends are means, or intermediate steps, in the 
achievement of purposes, which even more clearly are not and 
cannot be data in any definite sense. This would come out most 
sharply in a discussion of “‘nonserious” conduct. In play, it is 
obvious that the objective—what a player is trying to do—is a 
means, first to victory, and, beyond that, to a good game. 
Again, casual conversation is one of the most characteristic hu- 
man activities, and it can hardly be said to have any end. This 
is one of the most seriously neglected aspects of conduct in gen- 
eral. Play, diversion, recreation—the ‘“‘moral holiday”’—is just 
as essential to human life as even nutritional activity. 

A clear and adequate recognition of the nature of individual 
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economic activity is essential as a prerequisite to social science, 
first, because all conduct whatever has this character in some 
degree, along with other aspects. The aesthetic, intellectual, 
moral, and even the religious, life involve the use and the econo- 
my of means, as well as what are usually thought of as suste- 
nance activities. In fact, provision for these values makes up 
the greater part of the sustenance problem itself, as measured 
by cost, at any level of life which can be called civilized or prop- 
erly human. In the second place, the ends of individual motiva- 
tion, and even more the purposes to which they are essentially 
relative and instrumental, are also social, and in two senses. 
They are partly created by the unconscious cultural processes 
of society, and partly decided upon or chosen through intellec- 
tual activity, which is always fundamentally social in charac- 
ter. Finally, individual desires and purposes are largely realized 
through economic activity which is socially organized; and con- 
flicts between individual ends and purposes, centering in the use 
of means or power, form the main source of the important social 
problems in our culture. It is primarily in connection with such 
problems of conflict between individuals wielding power that it 
is at once necessary to have and difficult to secure the agreement 
which is required to maintain the degree of peace and order 
requisite to rationally purposive life, individual and social. 
These statements, especially in their excessive brevity, tend 
to overemphasize the importance of economics in the picture 
of social science and its conceptual-methodological problems. 
They must not be taken in this sense any more than economic 
interests and problems are to be dismissed as trivial or sordid. 
Man is not only a rational animal; his emotional nature is as real 
and important as his thinking (in a sense even more fundamen- 
tal) and rationality also includes much more than economic 
rationality. It is difficult to strike a correct balance here. On 
the one hand, economic problems are relative to problems of 
ends and in that sense are subordinate. But, on the other hand, 
the correct use of means is not only a universal aspect of all 
problems of action but is an indispensable condition of their 
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solution and of all achievement of purpose or creation of value. 
The fundamental category of economic activity is power. It is 
equally (because in both cases completely) essential to any good 
activity to have power and to direct its use “rightly”—and in 
particular not to treat the acquisition of power as an end or 
purpose on its own account. 

The two main currents of social-ethical thinking in modern 
Western civilization—namely, Christianity and liberalism—tre- 
spectively embody the two evils suggested by this last state- 
ment. The one is a naive, romantic-mystical voluntarism, the 
other a naive, instrumentalistic intellectualism. The central 
tenet of the Christian ethic is the repudiation of power, the 
denial of real value to goods dependent on the use of means. 
Virtue, defined as “love” of God and man, is left without con- 
tent other than a feeling attitude and a vague “neighborly” 
helpfulness to persons in distress through some calamity. In 
particular the teachings of the Gospels enjoin indifference to 
political power and obedience to any established authority, 
which clearly seems to exclude the good Christian from any 
participation in political activity as well as from wealth-getting 
or wealth-using. 

On the other hand, modern utilitarian liberalism, including 
pragmatism as its most recent phase, has tended to see the 
whole problem of life in terms of the acquisition of power and 
efficiency in its use. It virtually ignores the problem of values 
to which concrete ends are usually, if not always in some de- 
gree, instrumental. And the social ethic of liberalism has em- 
phasized individual liberty and, specifically, the economic free- 
dom of the individual. Its conception of social policy is, or was, 
the maintenance of such freedom. This logically and necessarily 
means that the individual is to be left free to use power in his 
possession in practically any way he pleases—including its use 
to acquire more power, indefinitely—subject to the important 
restriction that he does not act in such a way to infringe the 
equal freedom of others. 

It will be seen that while the ideals of Christianity and liberal- 
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ism for the individual life are antithetic, their conceptions of 
social ethics are not so far apart. Christianity repudiates any 
concern with politics, while (the older) liberalism was chiefly 
concerned to restrict the functions of law and the state to the 
negative field of preventing interference by individuals with 
one another’s freedom of action (though sweeping exceptions 
were made by Adam Smith and other advocates of laisser faire). 
Christian nonresistance is closely akin to liberalist noninter- 
ventionism. In both systems the main substance of social life 
is left to unconscious processes—to an “‘invisible hand” —wheth- 
er this is interpreted in theological terms or those of historical- 
cultural mechanics. And neither system has any place for social 
science with any relevance for social action. 

Social science must, on the one hand, strive to tell the whole 
truth, to recognize all the facts, in the large sense of the word, 
about society and about man as a member of human society. It 
must not stultify itself by oversimplification, by stressing a par- 
ticular set of facts or a particular aspect of the facts, in re- 
sponse to an intellectualistic prejudice on the part of the scien- 
tist. This is just what it has largely tended to do in the past. 
And the absurdity is especially egregious because it involves 
ignoring in, or denying to, man in general the very character- 
istics of individual and social interests and activity which are 
distinctive of the scientist himself as a human being. For science 
itself is problem-solving, both in the economic sense and in the 
higher sense of exploration and creation in the realm of values. 
Scientific activity is the pursuit of truth. And truth is essential- 
ly a value, not merely a want; and still less is it merely an effect 
in a causal sequence. 

The contrast between (a) fact (interpreted in positive terms 
of cause and effect), (6) end (as given, the object of desire or 
wish), and (c) value (or purpose) is of the essence of the mean- 
ing of all three. And all three are inseparably involved in any 
true description of man and/or of society. Man as an individual 
acts to achieve ends, and these, in turn, are instrumental to 
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purposes, and to rational purposes or values. And no descrip- 
tion of him and his behavior makes sense if it ignores this fact. 
Among the kinds of value pursued is truth, which is a value as 
well as instrumental to the achievement of ends in the narrower 
sense. In a sense, truth includes all other values, however classi- 
fied. It is typical of all value in that men want it without know- 
ing concretely what it is, but as the solution of a problem, and 
especially in being desired because it is a value. The thing that 
men most characteristically want is to be right. Truth is at 
once a social and an ethical category. All truth, even as fact, or 
as instrumental, or as a value, is arrived at by co-operation 
among individuals acting freely and in a spirit of ethical, even 
religious, integrity. Such co-operation in its ideal form is equali- 
tarian, or democratic in the ideal sense of that concept; it ex- 
cludes any exercise of power or wish to exercise power, over 
other participants in the quest, on the part of any individual. 
The pursuit of truth or of value in any form is the ideal-type of 
ethical association, which is to say of all true society; it repre- 
sents the type of life-activity properly described as social in 
social science itself. 

Furthermore, any genuine science must, even as science, be 
relevant to action. But natural science itself, in its relevance to 
action, must certainly recognize that the action to which it is 
relevant is not merely action upon natural objects, which are 
inert and passive, but is also action by a subject who does act 
and who consequently has a fundamental nature categorically 
opposed to that of the object matter of action. Social science 
must also be relevant to action and to the kind of action to 
which it is relevant. But this is not action upon an inert, pas- 
sive object matter. To some extent men do indeed act upon 
other men. Indeed, they also must do so in the actual world, or 
in any possible world, as in enforcing law and in education. But, 
on the one hand, it is clearly of the essence of that ideal human 
social life which men as men strive to realize that no individual 
ought to use any other as a means. Action of man upon man is 
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necessary or defensible only to the extent that the man acted 
upon is not a moral person in the ideal or complete sense. And 
it must be one of the basic ideals of social policy to reduce to a 
minimum both the fact and the need of such action, to treat all 
men as free and equal persons, as far as obviously greater evils 
are not involved. When any individual does act upon another, 
the relationship is not truly social. And, incidentally, the tech- 
nique and concepts involved in such action are sharply different 
from what is involved in the action of men upon inert objects. 
Action upon men takes such forms as coercion and deception, 
which have no meaning in the relations of man to physical na- 
ture—in addition to being universally recognized as intrinsically 
immoral.‘ 

Social action, in the essential and proper sense, is group self- 
determination. The content or process is rational discussion, of 
which science itself—the pursuit and establishment of truth—is 
the primary type, for truth is a value, established by criticism, 
and a social category. Discussion is social problem-solving, and 
all problem-solving includes (social) discussion. As directive of 
social action, discussion has for its objective the solution of (i.e., 
the truth about) ethical problems, the establishment of agree- 
ment upon ethical ideals or values, for the reconciliation of con- 
flicting interests. Ethical ideals have for their content right or 
ideal relations between given individuals and also, and more 
fundamentally, ideal individuals, to be created by ideal social 
institutions, which form the immediate objective of social action. 

In their social, superindividual, normative character, values 
are objective. No discussion can be carried on in propositions 
beginning with the words “I want.’’ Everyone—when not mo- 
mentarily defending a theory to the contrary—recognizes a dif- 
ference between individual preference and what ought to be, be- 
tween personal taste and good taste, between personal opinion 
or wish and truth. Thus values belong to a value-cosmos which 


4 Competitive social play calls for discussion in this connection, and also the vital 
problem of leadership. 
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has the same kind of validity, or reality, for our thinking as the 
external physical world.‘ 

Social action consists, concretely and for the most part, in 
making, which is to say changing, the law, including public and 
constitutional law, which is the main repository of social institu- 
tions as subject to socially voluntary and deliberate change. In 
practice, social policy is discussed chiefly in connection with the 
selection of individuals who are to act as agents of society in car- 
rying into effect the policies decided upon, or who in varying de- 
grees are intrusted with the concrete formulation of the policies 
themselves. The social problem in the strict sense, however, is 
purely intellectual-moral. All physical activity involved in so- 
cial-legal process is carried out by individuals who act as the 
agents of society, in so far as they are true to the trust confided 
to them. Social action, which is social decision, uses as data 
both facts and cause-and-effect relations, pertaining both to na- 
ture and to man. But the social problem is not one of fact— 
except as values are also facts—nor is it one of means and end. 
It is a problem of values. And the content of social science must 
correspond with the problem of action in character and scope. 
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’ The only significant difference is in the possibility of measurement, in various 
senses, in physical phenomena, whereas values, like preferences, are quantitatively com- 
pared by estimation only. The prior claim to validity made for data of sense-observa- 
tion is untenable, for the reason that objectivity in this field is established only by veri- 
fication by other observers, which depends on intercommunication and also on the 
competence and integrity of the observers. 





FREEDOM AND POLITICAL UNITY 


HENRY M. MAGID 


HE statement “Our whole political machinery presup- 

poses a people so fundamentally at one that they can 

safely afford to bicker’* by Lord Balfour has been the 
basis of considerable discussion on the nature of unity and free- 
dom in democracy. A criticism of it will serve as a starting- 
point for further discussion of these subjects. What it means to 
be fundamentally at one is difficult to say. C. J. Friedrich, after 
pointing this out, has attempted to show that the essence of the 
democratic state is that we recognize that we are not funda- 
mentally at one but are willing to get things done by compro- 
mise.? This forces the supporters of the Balfour doctrine back 
to the view that at least we agree to differ. But this is scarcely 
a sufficient account of the kind of unity on which the state can 
be founded. We may consider unity in another way. Balfour’s 
statement may be interpreted as claiming that in order for a 
political system to work there must be a fundamental agreement 
on the end of the state. It is only then that we can safely quar- 
rel about the means. Whether a quarrel about means does or 
does not imply a latent quarrel about ends I shall not discuss 
here. Recognition that a division on means is usually more than 
sufficient to drive a wedge into any agreement on ends (usually 
vague when contrasted with the means) is reason enough for re- 
jecting this view. Moreover, to say that the state is one because 


* Introduction to “World Classics” edition of Bagehot, The English Constitution, 
p. xxiv. 

2 “Democracy and Dissent ” Political Quarterly, X (1939), 571-82. Friedrich dis- 
cusses some of the things which have been considered fundamental but finds no agree- 
ment on them. However, although he holds that unity is on the surface, he does not 
consider its nature in detail. 


3 This is close to one of Laski’s earlier views (e.g., see Grammar of Politics [New 
Haven, Conn.: Yale University Press, 1925], pp. 27, 134). 
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we are in agreement as to its ultimate ends in the last analysis 
begs the question of the unity of the state.‘ 

To regard politics simply as safe bickering is inadequate. In- 
stead of discussing questions of basic unity which Friedrich 
seems to have successfully disposed of, we shall approach the 
other problem and ask to what extent can democratic party 
politics be regarded as the safety valve for the collective bar- 
gaining of groups. It is worth while to ask whether the unity 
is in the depths or whether it spreads over the surface of our 
conflicts like oil on troubled waters. 

This approach is suggested by a consideration of political 
pluralism. However, the political pluralists themselves did not 
use it. They were content, first, to deny sovereignty; and, sec- 
ond, to discredit the state in favor of some other association. A 
few examples will show clearly how, by failing to get at the 
roots of sovereignty, they failed also in their attempts to dis- 
credit the state. J. N. Figgis, limited by his special interest, in 
the end fell back on Gierke’s version of the organic theory.s 
G. D. H. Cole’s interest in economic problems led him to sug- 
gest the erection of a gigantic economic organization, the co- 
ordinating body of which it is hard to distinguish from the sov- 
ereign state.® Laski, most violent in his attacks on sovereignty 
and monism in general, advocated first a pluralistic sovereignty? 
and later a view of the state which was Marxian in terminology 
and idealistic in content.* The failure of the pluralists to de- 
velop an adequate theory of the nature of the state was the 
chief point of the critics of pluralism. The difficulty was that 


4R. M. MaclIver’s concept of “community” comes close to what is intended by this 
interpretation of Balfour’s statement. For MacIver “community,” besides being a 
geographical concept implies a unity based on “commonly accepted ends” (Society: 
Its Structure and Changes [New York: Long & Smith, 1931], pp. 72-73; Society: A 
Textbook of Sociology [New York: Farrar & Rinehart, 1937], p. 161). 

5 Figgis, Churches in the Modern State (London: Longmans, Green & Co., 1914). 

6 Social Theory (New York: Stokes, 1920); Guild Socialism Restated (London: Par- 
sons, 1920). 

7 See his writings through An Introduction to Politics (1931). 

® The State in Theory and Practice (New York: Viking, 1935). 
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the pluralists discredited the state in order to further some par- 
ticular interest rather than to develop a more adequate politi- 
tical theory. If we bear in mind the motivation of the pluralists 
(chiefly moral), we may ask the logical question: What is the 
significance of the pluralistic approach, both in so far as the 
pluralists were aware of it and in so far as we may discover it, 
for a positive theory of the state which is compatible with de- 
mocracy and freedom? 

Using Balfour’s view as a point of departure, we can reply to 
him as follows: There is something in his contention that so- 
ciety is possible only in view of the fact that not all interests 
are at stake in any one dispute, but he is wrong in assuming that 
there is any basic or underlying interest. If we omit the question 
of what is fundamental, we may revise Balfour’s statement to 
this: In order to be able to quarrel safely on one point, we must 
be in agreement on some other point. If this were not the case, 
our quarrel would cleave society in two and thus destroy it, 
since we would have no reason for wanting to settle. This view 
would lead to such statements as, in order to quarrel on politi- 
cal matters, we must be at one on economic matters, or re- 
ligious matters, etc. Yet even this is not accurate because, as a 
matter of fact, we argue about many matters all the time. We 
can arrive at a more adequate view by first answering the ques- 
tion: Why is it necessary to be agreed on one thing in order to 
be able to argue on another? The answer seems to be that if 
we agreed on nothing we should not hesitate to use any con- 
ceivable device to secure the triumph of our view on the dis- 
puted question.? What really happens is that our other interests 
keep our tendency to go to extremes in check. It is the realiza- 
of this fact that makes it possible to propose the following 


9 Cf. the following: “Thus the citizen who is not identified with a party, who does 
not habitually participate in politics, and whose support cannot be counted upon by 
any one group, is the agent that keeps politicians uncertain of their power and therefore 
responsive to the current of opinion. If all men were good citizens in the sense of being 
participants in all contests they would have to act in practice like declared partisans. 
This would bring too many political contests to a danger point of intensity” (P. Her- 
ring, The Politics of Democracy [New York: W. W. Norton & Co., 1940], pp. 32-33): 
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answer to the problem of unity. What holds society together in 
spite of the numerous conflicts which arise among individuals 
and groups in it is the fact that these individuals and groups 
have other interests which are vital enough to them that they 
hesitate to go to extremes on any one particular conflict.*° The 
breakdown of society is caused by conflicts between individuals 
who are members of only one group,” whose whole personality 
is bound up in that group, or when conflicts are felt to be so 
basic that all other interests are sacrificed. It is the attitude of 
the people concerned toward a given interest that determines 
whether it is basic. Usually no interests are so basic that they 
are not submitted to some sort of arbitration or judgment. At 
other times various interests are felt to be basic. The final para- 
graph of the Communist Manifesto of Marx and Engels suggests 
that the proletariat as a class have no stakes in society and 
hence have nothing to lose by violent revolution. It is those who 
“have nothing to lose” that must be feared. 

Up to this point the argument has attempted to clear up the 
problem of the basis of the unity of social life without assuming 
any positive content for that unity. It has been shown that it 
is possible to base what unity is essential on ‘‘the consolidating 
influence of multiplicity” —i.e., on a multiplicity of interests 
and hence on a multiplicity of associations—and that the erec- 
tion of a hierarchy of associations is unnecessary. If different 
men were members of different associations—i.e., if there were 
many independent associations—and if, furthermore, each man 

ro “At first sight it might seem that the conflicting interests of two communities must 
be more easily adjusted than the rival claims of a larger number. It would appear, 
however, that the reverse proposition is more nearly true. In a union of two powers 
there can hardly fail to be a direct feeling of rivalry, and the continuing suspicion either 
on the one side or the other that the balance is not truly held. But in a polity con- 
structed out of many states or provinces such a feeling is greatly diluted. Indeed, the 
more complex the interplay of material, religious, and political interests, the more easy 
is it to discover and maintain a stable political combination The consolidating 
influence of multiplicity ....” (H. A. L. Fisher, Political Unions (Oxford: Clarendon 
Press, 1911], pp. 16-17). 


™ Lowell called them “‘irreconcilables” (Public Opinion and Popular Government 
[New York: Longmans, Green & Co., 1914], p. 32). 
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were a member of only one, or if there were a large majority or 
energetic portion of the community who belonged to only one 
association, such unity as has been described (what may be 
called negative unity) would be impossible or undesirable.” It 
is only because all men, or nearly all men, are members of sev- 
eral associations as a result of their having several interests that 
this negative unity is useful. A theory of unity on the basis of 
universal agreement on one end for the whole community is 
comparatively simple. Such is the unity of the totalitarian 
states and “states of war” or emergency in general. In this case 
there is no problem of freedom or of equilibrium, for the major- 
ity of the people, either those doing what they want or those 
submitting to that which they must do, are free to fight or pos- 
sibly are fighting for freedom, but otherwise they cannot hope 
to enjoy freedom for the present. The problem of freedom and 
equilibrium arise in the pluralistic situation which I have de- 
scribed. It is in the multiplicity of interrelated interests and 
the plurality of overlapping groups that the unity of a peaceful 
democratic community must be found. 

It is also in this situation that the problem of the nature of 
government and democracy becomes crucial. To contrast this 
again with totalitarian and belligerent states—here the prob- 
lem of government is merely that of the fastest means of achiev- 
ing the common aim, and since there is unanimity of aim, or 
something close to it, there is complete democracy in the loose 
sense that everyone is willing to follow the leader. In the com- 
munity where a variety of interests is recognized, however, and 
such is the community of the liberal democratic country, it be- 
comes extremely important to discover just what the govern- 
ment is aiming at, not merely whether it is efficient. 

Before it is possible to discuss the problem of the nature of 
democracy, it is necessary to consider the question of govern- 


12 This was the situation of the members of the Communist and National Socialist 
parties in Germany during the latter period of the Weimar republic (F. M. Watkins, 
The Failure of the Constitutional Emergency Powers under the Gernan Republic [Cam- 
bridge, Mass.: Harvard University Press, 1939], pp. 88 ff.). 
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ment in its broadest terms.'’ Government may be the execu- 
tive function, the function of carrying out plans of co-operative 
action, the administration of shared policies. This function of 
government is to be found both in groups and in communities. 

1. The group consists of a number of people co-operating for 
the achievement of a common good. The nature of the problem 
of democratic government in the case of the group is relatively 
clear. How can the views and desires of the members of the 
group on the question of the means of achieving the end in view 
be joined with the maximum possible efficiency of the adminis- 
tration of the group? Inso far as the groups are not compulsory, 
the problem of freedom is replaced by the problem of effective 
representation and efficient administration. Freedom can be ex- 
ercised by leaving one group and joining another. 

2. The community is the matrix in which groups operate. 
M. Ginsberg has described it as follows: 

Modern society is especially characterized by the complexity of its 
publics, and a proper understanding of their relations to one another and 
to the institutions and associations to which they give rise is essential in 
order to get a real grasp of the nature of public opinion. We have seen 
that the conception of organism and mind alike exaggerate the unity of 
the community. The latter consists of a series of groupings, partly coinci- 
dent, partly divergent, and best represented as a series of circles some of 
which are concentric whilst others cut across each other. Individuals 
may and do belong to many of these circles or groupings and the closeness 
of their relations to them varies enormously. Moreover the groupings 
themselves are not fixed, but are in a state of flux and subject to constant 
motion and transformation. Within each of the groupings there is a 
mass of operative ideas and sentiments, the result of a process of com- 
munication and reciprocal influence. Within each there grow up associa- 
tions, i.e. organizations for securing common ends and institutions, i.e. 
definite or sanctioned or crystallized modes of relationship between mem- 
bers of the group. The group, however, always retains within itself more 
than can be expressed in its associations and institutions." 

"3 On the preference of the term “government” over the term “state” see J. Dewey, 
The Public and Its Problems (New York: Henry Holt & Co., 1927), pp. 8-9. 

4 The Psychology of Society (London: Methuen, 1921), pp. 138-39. 





150 ETHICS 


The case of government in the community—political govern- 
ment—is more complicated and must be distinguished from the 
administration of group objectives since it must take into con- 
sideration the existence side by side of groups with conflicting 
interests and since there is no clearly defined common good or 
general interest. Furthermore, since the membership in a com- 
munity is, to all intents and purposes, compulsory, the problem 
of freedom here comes to the fore. If government is the carry- 
ing-out of plans of action, in the case of the community, since 
there is no common good, we must ask: ‘Plans of action in re- 
gard to what?” In formal terms we must seek to define those 
functions which are communal or public by nature, if by “‘pub- 
lic’ or ‘‘political’’ we mean those functions which are not the 
concern, and by their nature cannot be the concern, of any vol- 
untary groups but of the community. 

An attack on this problem has been made by Dewey in The 
Public and Its Problems. “Indirect, extensive, enduring and seri- 
ous consequences of conjoint and interacting behavior call a 
public into existence having a common interest in controlling 
these consequences.’*5 Although Dewey uses the expression “‘a 
common interest” in this passage and throughout the book, it 
is by no means the same thing as the ‘common good” which is 
postulated a priori. Here the common interest is a particular 
type of concern, distinguished from the common good of any 
group; it is an interest in public problems. It is the indirect 
consequences of interrelated group activities which determine 
the common interest relative to a particular issue, not the com- 
mon good which determines the public problems. In this for- 
mulation the positive question is: How do we determine which 
problems are communal? A formal answer to this question has 


1s P. 126. For Walter Lippmann (The Phantom Public [New York: Harcourt, Brace, 
1925], pp. 61-62, 66-67, 69, 77-78, 103-5) the public is that group of people who are 
outside of any particular conflict. This puts the public at a disadvantage in dealing 
with a conflict as compared with the “insiders.” It can only step in to show where 
its sympathy lies. It is thus, a nebulous group, variable in size and composition, un- 
stable and irregular in activity, and above all unorganized. Dewey (op. cit., p. 67), 
on the other hand, conceives the public as stable and continuous holding that the state 
is the public as organized and articulated through officials. 
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already been given. Those problems are communal which are 
beyond the competence of any or all of the parties concerned in 
a conflict to handle. The answer springs from the definition of 
community. What specific problems are in fact communal de- 
pends on the knowledge of the consequences of individual and 
social behavior possessed at the period under consideration. 
The history of so-called social legislation is an excellent example 
of the growing awareness on the part of the community of the 
consequences of the growth of industry under a laissez faire 
policy of government. 

Government has two ways of dealing with communal prob- 
lems, deriving from the two types of problems. In the first cate- 
gory are those problems which are stabilized or refer to tradi- 
tionally accepted norms or formally enacted plans of action. 
These problems are handled by the courts operating within the 
legal structure of government. The relative stability of a com- 
munity is indicated by the ratio of the number of communal 
problems handled by the courts to the total number of such 
problems. A community without courts is likely to be highly 
unstable. A community in which most problems are handled 
through courts is referred to as having a government of laws 
as distinguished from a government of men. On the other hand, 
there are new problems—problems whose communal character 
has just been detected—and also traditional problems which are 
variable in that they periodically take on new aspects. These 
are the problems which are dealt with by administration and 
legislation. That no hard and fast line can be drawn between 
the first category and the second is indicated by the current dis- 
pute concerning the status of administrative tribunals. The ex- 
istence of these tribunals merely indicates the gradual stabiliza- 
tion of the problems with which they are concerned. 

In this sense the law courts of a community may be con- 
sidered as a public group. They are that group in the commu- 
nity which deals with those public problems for which the pub- 
lic policy has been defined. If we ask what distinguishes legal 
government from all other government, we must recognize that, 
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while other governments admit of competition, because of their 
very nature, there can be only one body of law in a community 
in respect to a given set of public problems. This is so because 
public problems are such that a unified administration is the 
only type of administration that is practical. This is the mean- 
ing of the concept of sovereignty. 

The politico-economic system depends on conformity. In any com- 
munity there can be only one effective code of law, one state, one consti- 
tution, one form of currency, one contractual order. But in any com- 
munity there may be diverse traditions, diverse approaches to the arts, 
diverse ways of living. Culture is the realm of diversity, and all its ad- 
vances, from the time of Athens to the present, have depended on the ad- 
mission of diversity. In short, the cultural life has a different principle 
from that which belongs to the politico-economic life, and that principle 
is balked when culture is perverted into the mere instrument and servant 


of the state.” 

This necessity of only one government in spite of cultural plural- 
ism raises certain difficulties when we come to consider the ques- 
tion of democracy and freedom. In the case of other activities 
freedom is secured through multiplicity—if you do not like this 
church, join or found another. Such freedom is practically im- 
possible in the sphere of public law. 

The activity of politics, in connection with legislation and ad- 
ministration, is the second source of public groups, and the 
plurality of political parties is the device by means of which the 
necessities of political government are tempered by the desire 
for freedom. Instead of having competing governments within 
the community the existence of political parties permits the 
expression of competing views as to what government should 
do and how it should do it. The political parties are the organ- 
ized “publics” in the community."? 

The situation may be described as follows. On the one hand, 

%6 Maclver, Leviathan and the People (Baton Rouge: Louisiana State University 


Press, 1939), PP- 139-40. 

17 “The lasting, extensive, enduring and serious consequences of conjoint and inter- 
acting behavior’’ bring into existence not “‘a public,” as Dewey would have it, but a 
plurality of publics organized as political parties. In Dewey (op. cit., pp. 35 and 67) 
the relationship between political groups and the public is not clear. 
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we find groups with particular interests and, on the other, politi- 
cal parties which singly or in coalition run the government.* 
These parties can have at least two relations to the groups in 
society, corresponding to which there are two theories of politi- 
cal parties. (1) Each party may represent a specific interest. 
This situation is what the multiparty system leads to. Such 
parties are traditionally called “factions,” and, in case they 
represent special functions, would exist in a system of functional 
representation such as Cole outlined. (2) Each party can repre- 
sent public policy for an aggregate of interests focused upon 
certain issues of government which at the time are considered 
to be of major importance. Thus, in this country, the Demo- 
cratic party may be backed by labor unions and farmer groups, 
while the Republican party may be supported by chambers of 
commerce and small businessmen’s associations.’? These parties 
may be merely the tool of the lobbies or they may become or- 
gans for the expression of “public opinion,” each party repre- 
senting a public—i.e., a number of citizens, belonging to many 
groups, with a definite view as to what should be done about 
political problems and how it should be done. A party in this 
sense approximates a “general will.” 

Looking at the present state of affairs in England and America, the two 
large nations where popular government has run a free course for the 
greatest length of time, we are justified in saying that the existence of 
parties is not mainly due to differences of temperament, to conflicting 
interests, or to the basic forces that create variations of opinion and emo- 
tion in mankind, but that they are rather agencies whereby public atten- 
tion is brought to a focus on certain questions that must be decided. They 
have become instruments for carrying on popular government by con- 
centrating opinion. Their function is to make the candidates and issues 
known and to draw the people together into large masses, so that they 
can speak with a united voice, instead of uttering an unintelligible babel 
of discordant cries. In short, their service in politics is largely advertise- 
ment and brokerage.”° 

"8 Herring, op. cit., pp. 120 ff. 


9H. J. Laski, The American Presidency (New York: Harper & Bros., 1940), p. 160; 
W. I. Jennings, Parliament (New York: Macmillan, 1940), pp. 127-28. 


2° Lowell, op. cit., pp. 65-66. 
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The modern legislator, instead of finding himself the representative of 
merely a single geographical area, finds that in order to accomplish his 
purposes he must take into consideration these occupational groupings. 
Mr. A, Congressman from the first district in Pennsylvania or Illinois, 
soon finds it advisable to ally himself with the Federation or the Chamber, 
or some other social or economic group. There is scarcely an interest of 
the section of the country from which he comes that can today be satis- 
fied without the help and support of a group organized on a national scale. 
Instead of being the representative of his district solely, he becomes of 
necessity the representative of particular economic and social groups.*! 


Political action—the behavior of the citizen—does not occur as a pure 
element in the social world. Men find their interest in the political proc- 
ess, and their civic behavior is determined by their connections with 
churches, labor unions, business associations, fraternal organizations, and 
so on. As political issues involve industry, labor, social status, or religion, 
they bring about the intervention of men whose welfare is involved 
through common concern with these problems.” 


Once an election has taken place and the majority of the 
citizens have decided which party they want to run the govern- 
ment, we find the two parties in different situations. One holds 
the majority of the seats in the legislature and the key posi- 
tions in the executive. This party, which is said to be in office, 
has the responsibility of running the government, that is, of 
solving the public problems as it sees them. The other party, 
usually retaining the support of the individuals and groups that 
backed it at the election, has the responsibility of criticizing 
the policies of the elected party and thereby of keeping before 
the citizens the central issues of government, what the party in 
power is doing about them and what they themselves would do 
if elected. In this way the existence of the party system is evi- 
dence of political freedom inasmuch as through the opposition 
party’s activity the citizens can know the results of the govern- 
ment policy and can exercise control over the government either 
by re-electing it or by electing the opposition. 

21 H. L. Childs, Labor and Capital in National Politics (Columbus, Ohio: Ohio State 
University, 1930), p. 250. 


™ Herring, op. cit., p. 34. These three quotations consider the issue from the points 
of view of political parties, the legislator, and the citizen. 
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Political parties assume a position of great importance in a 
pluralistic account of democratic government because, if democ- 
racy is that form of government which attempts to take into 
consideration the interests and desires of the citizens in formu- 
lating its policies, the party system is the most satisfactory de- 
vice thus far invented by means of which the plurality of inter- 
ests in the community can be effectively organized for the solu- 
tion of public problems.” Since these problems are for the most 
part conflicts arising from the diversity of interests in the com- 
munity, the functions of government are here viewed as basi- 
cally judicial. 

So we must ask ourselves what is the true function of the official. 
We have defined the liberal state as one in which social control is achieved 
mainly by administering justice among men rather than by administering 
men and their affairs by overhead authority. It follows that the temper 
of officialdom in a liberal society must be predominantly judicial; that 
holds not only for the judges themselves but for the legislators and 
executives as well, indeed for all who wish to serve the public interest. 
Except, of course, in emergencies when a community must temporarily 
renounce its freedom in order to defend itself against attack, upheaval, 
and disaster, the primary task of liberal statesmanship is to judge the 
claims of particular interests asking a revision of laws, and to endeavor 
amidst these conflicting claims to make equitable decisions.*4 


If we approach freedom from the point of view of the indi- 
vidual in the manner of Mill, we find that our problem is set in 
terms of the dialectic of the individual and society. It was the 
contribution of the pluralists to the analysis of freedom to show 
that the use of the term “society” was an oversimplification 
which led, on the one hand, to the view which set the individ- 
ual against “society” and, on the other hand, to the neglect of 
the complicated forms of behavior which are included in the 
term “society.”” Man’s freedom is not to be gained from so- 
ciety; it is to be achieved in society, but not by definition as the 
idealists would have it. 


23 Childs indicates that the party is not the only device for the furthering of the 
policies of interest groups. The groups themselves have direct contact with government 
(op. cit., pp. 243 ff.). 

24 W. Lippmann, The Good Society (Boston: Little, Brown, 1937), pp. 284-85. 
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The conclusion of this essay has been that the nature of free- 
dom can be discussed more adequately on the basis of a dis- 
tinction between social freedom (freedom in the community) 
and political freedom (freedom for parties). It was pointed out 
that certain phases of community life admit of a maximum of 
freedom, viz., the existence of a multiplicity of competing 
groups. This may be called the ideal condition of freedom. That 
this freedom is not absolute does not mean that it is nonexistent. 
The essence of this social freedom has been summed up by 
Unwin in the following terms: 

But what do I mean by thus setting off Society as against the State? 
Do they represent opposite forces? In a sense they do, though this is not 
often realized. I mean by the State that one of our social cohesions which 
has drawn to itself the exercise of final authority and which can support 
that authority, if need be, with the sanction of physical force. And I 
mean by Society all the rest of our social cohesions—family, trade-union, 
church, and the rest. Now human progress and human liberty have de- 
pended and continue to depend on the multiplication of our social co- 
hesions, and on the withdrawal of final authority and of the sanction of 
force from all our social cohesions except one—the State. Primitive man 
was restricted to a single social cohesion, which controlled him with 
supreme authority. Life was impossible outside his tribe. Freedom was 
impossible within it. The great array of differentiated social cohesions, 
which represent in their totality the free society of modern civilization, 
and from which the authority and force embodied in the State have with- 
drawn themselves, furnish the individual with that great variety of choice 
which constitutes real freedom.*5 


The necessity of having one political administration limits the 
scope of freedom in the political sphere. Instead of competing 
political associations, the mechanism of political freedom is the 
existence of competing parties for the control of the political 
association. Rarely does one party win a complete victory. 
Democratic government involves the existence of an opposition. 
The freedom to join another group that is characteristic of social 
freedom is replaced by the freedom to criticize and the freedom 


2s G. Unwin, “Thoughts on Society and the State,” in Studies in Economic History 
(London: Macmillan & Co., Ltd., 1927), p. 458. 
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to appeal, at certain intervals, to the citizens for support in the 
struggle to control the government. 

The situation that democracy recognizes as the setting of its 
problems is what has been called cultural pluralism—the exist- 
ence of diverse ways of life practiced by various groups in the 
same community. Democracy solves this problem of freedom 
by recognizing and permitting the existence of this cultural 
pluralism, restricting its regulative function solely to those ac- 
tions of the group which raise communal problems. Even in this 
case democracy, by formulating its policies through political 
parties on the basis of the pressure of these various interest 
groups, attempts to preserve what freedom is possible under 
the exigencies of government. 

General unity is neither the condition nor the aim of democ- 
racy. It is merely a necessity under certain conditions and in 
certain spheres. In times of war all governments, even democ- 
racies, tend to become totalitarian. However, if we grant the 
existence of peace, we may say that democracy attempts to 
operate on a minimum of unity, using the political process to 
close up dangerous gaps when they appear. In the administra- 
tion of the law in any country a unified legal system is neces- 
sary. The unity of the legal system, however, is not socially con- 
stitutive but merely a political instrument for dealing with 
basic plurality. The Constitution is not basic socially; it is “fed- 
eral” in more senses than one. By means of it a variety of in- 
terests are held in “federal” equilibrium without being united 
in aim or in substance. 


New York City 





LAW AND THE STATE AS PURE IDEAS: CRITI- 
CAL NOTES ON THE BASIC CONCEPTS OF 
KELSEN’S LEGAL PHILOSOPHY 


KURT WILK 


I 


T A time when a profound transformation of society is 
A reflected in widespread departure from established 
legal values and a quest for new fundamental rights 
problems inevitably come to the fore which touch upon the na- 
ture of law itself. The contemporary revolutionaries of Conti- 
nental Europe claim to create law of an entirely new order after 
destroying obsolete legal systems. Of the underlying legal and 
constitutional concepts of the Anglo-American world, mean- 
while, many have been subject to a process of reinterpretation. 
Now, finally, the violent clash between national societies organ- 
ized in different directions and stages of transition has resulted 
in a series of breaches and pretended redefinitions of interna- 
tional law. All this raises questions of the law’s relation to the 
world of changing facts to which it is to apply. Can law be 
changed, can it, indeed, be made and unmade, by altered facts 
or by the response to altered facts in creative court decisions or 
political fiat? How far and in what sense can the law itself gov- 
ern the facts of changing social relationships? Can it be con- 
ceived of as a self-centered regulative system, and, if so, are the 
contents of its rules adjustable to changes in factual conditions? 
What, in particular, is the role of the state in sustaining, adjust- 
ing, or creating and destroying law? 

Questions such as these revive an old antagonism in legal and 
political thought. Its development has been marked by the con- 
flicting ideas of those to whom law, in the last analysis, is the 
pronouncement of a sovereign will backed by political power 

158 
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and those who ascribe to the law a validity of its own, independ- 
ent of factual forces and ultimately founded on ideal principles 
intelligible to human reason. The progress of thinking along 
these two distinct lines is indicated by the names of Machiavelli, 
Hobbes, Austin, Bergbohm, and the school of legal positivism, 
on the one hand, and of the monarchomachs, Althusius, Grotius, 
Coke, Locke, and Bentham, on the other, with influences from 
both sides merging in concepts such as Rousseau’s volonté géné- 
rale, Savigny’s Volksgeist, and Hegel’s Weligeist. The controver- 
sy has not been resolved but raised to another level by the ad- 
vent of Kant’s critical epistemology and later of sociology and 
social psychology: the former has subjected the basic assump- 
tions of scientific thinking to a critique that may be extended to 
the social sciences, while the latter are broadening and deepen- 
ing our empirical knowledge of social phenomena. Under this 
double impact the conflicting ideas of law as sovereign command 
and as common reason have evolved into a contrast in emphasis, 
first, on the more complex factual influences—economic, social, 
and psychological as well as strictly political—that may shape, 
and in turn be shaped by, the law; and, second, on the nature of 
law as a system of regulatory ideas that may as such be dis- 
tinguished from the social and individual mental processes 
which may underlie them. The first outlook has manifested 
itself in economic interpretations of law of the Marxian and 
other varieties, in the rise of sociology of the law, of legal plural- 
ism and “realism”; the second has found expression in the neo- 
Kantian ‘‘pure theory” of law, the phenomenological theory of 
legal concepts a priori, and their variations. 

Nor have endeavors been lacking to bridge the apparent gulf 
between these distinct aspects of the law and to visualize law as 
both regulative of and adapted to the needs of society. Such a 
concept of the law underlies, as a working hypothesis, the rea- 
soning of a Holmes and a Cardozo as well as the methods of in- 
terpretation elaborated by German Interessenjurisprudenz. But 
emphasis has so far been placed here on applying such a hy- 
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pothesis to the practical interpretation and development of laws 
rather than on cementing its theoretical foundations. 

The basic assumptions of ideal regulatory values, on which 
both rational judicial interpretation and theoretical insight into 
the law as a distinct order depend, have been forcefully chal- 
lenged by the recrudescence of the older concept of law as sover- 
eign power in the legal doctrine of German National Socialism. 
That doctrine openly questions the very possibility of objective 
reason from which legal values could be derived, whether 
through the mediation of political power or otherwise. On its 
own part, to be sure, it relies on a disregard of critical analysis of 
power as a political phenomenon and accepts the acts of the 
power that be as expressions of a presumed racial group mind, 
naively personified in the political leader. This attack adds im- 
portance to the increasing attention of American thinkers to the 
theoretical bases of law as an instrumentality of social regula- 
tion, including the critical review of contemporary European 
thought on the subject. Any such re-examination of the role of 
law in society and its relation to power and reason must first 
take stock of those ideas which altogether deny the power ele- 
ment in law—ideas which start from the conclusions of critical 
epistemology and deduce therefrom a radical dissociation of law 
from all relationships of political and social fact. 

The boldest elaboration of such a purely ideal concept of the 
law as a body of rules of social significance yet wholly divorced 
as such from social causes and effects is still that of Hans Kelsen. 
His theory first broke away from the established positivistic and 
the emerging sociological approaches to law in Germany by re- 
fining and applying the conclusions of Kant’s critical idealism. 
It has since stimulated legal and political thought in many Con- 
tinental countries, both through evoking further refinement and 
modification and through challenging critical opposition,’ and 
it has more recently attracted also just attention in Great Brit- 


* See the bibliography by R. A. Métall, appended to H. Kelsen, Reine Rechtslehre 
(Leipzig-Wien, 1934), pp. 155-222. 
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ain and America. Professor Kelsen himself has presented the 
English-reading public with an abbreviated version in the Law 
Quarterly Review of Oxford,? of his magisterial summary of the 
“pure theory of law,” which his previous writings had elabo- 
rated in greater detail and fortified with penetrating criticism.‘ 
Some other papers of his in English present his conclusions on 
particular questions of legal philosophy or of practical legal and 
political concern. In addition, there are now a number of 
studies by British and American scholars setting forth the prin- 
cipal points of his so-called “Vienna school” of legal thought and 
commenting critically on some of its major aspects and on its 
place in modern social philosophy.® There is no need to add to 


2“The Pure Theory of Law,” Law Quarterly Review, L (1934), 474-98; LI (1935) 
517-35- 

3 Reine Rechtslehre. 

4In particular: Hauptprobleme der Staatsrechtslehre (2d ed.; Tiibingen, 1923); Das 
Problem der Souverdnitat und die Theorie des Vilkerrechts (2d ed.; Tiibingen, 1928); Der 
sosiologische und der juristische Staatsbegriff (2d ed.; Tiibingen, 1928); Allgemeine Staats- 
lehre (Berlin, 1925); Die philosophischen Grundlagen der Naturrechtslehre und des Rechts- 
positivismus (Charlottenburg, 1928); “Théorie générale du droit international public: 
problémes choisis,” Académie du droit international, recueil des cours, XLII (1932), 
Part IV, 116-351. 

5 The Legal Process and International Order (London, 1934); “The Party-Dictator- 
ship,” Politica, II, No. 5 (1936), 18-32; “Centralization and Decentralization,” in Au- 
thority and the Individual (“Harvard Tercentenary Publication” [Cambridge, 1937]), 
pp. 210-39; Legal Technique in International Law: A Textual Critique of the League 
Covenant (Geneva, 1939). 

6 E. Bodenheimer, “Power and Law,” Ethics, L (1940), 127-43, at 130-33; I. Husik, 
“The Legal Philosophy of Hans Kelsen,” Journal of Social Philosophy, III (1938), 297- 
324; H. Janzen, “Kelsen’s Theory of Law,” American Political Science Review, XXXI 
(1937), 205-26; J. W. Jones, “The ‘Pure’ Theory of International Law,” British Year 
Book of International Law (1935), pp. 5-19; J. L. Kunz, “On the Theoretical Basis of the 
Law of Nations,” Grotius Society Transactions, X (1925), 115-42; “The ‘Vienna School’ 
and International Law,” New York University Law Quarterly Review, XI (1934), 370- 
421; H. Lauterpacht, “Kelsen’s Pure Science of Law,” in W. I. Jennings, Modern The- 
ories of Law (Oxford, 1933), pp. 105-38; I. Mattern, Concepts of State, Sovereignty, and 
International Law (Baltimore, 1928), pp. 121-39; C. W. Stern, “Kelsen’s Theory of In- 
ternational Law,’”’ American Political Science Review, XXX (1936), 736-41; E. Voe- 
gelin, “Kelsen’s Pure Theory of Law,” Political Science Quarterly, XLII (1927), 268-80; 
C. H. Wilson, “The Basis of Kelsen’s Theory of Law,” Politica, I, No. 1 (1934), 54-82. 
An English edition has been announced of the comprehensive book by W. Ebenstein, 
Die rechtsphilosophische Schule der reinen Rechtslehre (Prague, 1938); cf. review by A. 
Brecht, American Political Science Review, XXXII (1938), 1173-75. 
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these presentations of Kelsen’s theory to the American reader. 
This paper is directed rather at a critical analysis of his twofold 
central concept, from which the many ramifications of his theory 
spring in unusual logical consistency. At the core of Kelsen’s 
thought is a peculiar concept of law as a compulsory regulative 
order and of the state as identical with the law. The meaning 
and implications of that concept will be outlined here only as 
far as necessary to obtain standards of critique, and from the 
application of these standards some conclusions will be ven- 
tured that may bear upon the nature of the law and the state. 


II 


Kelsen’s views on the essence of law and of the state have 
been expressed in clear-cut definitions. The law, according to 
him, is, generically, a system of rules or norms. Specifically, it 
is a system of such norms as institute compulsion. Both the 
generic character and the specific difference of the law in this 
definition are understood by Kelsen in a distinct and peculiar 


sense.’ 
A norm in that sense is by no means a link in the causal con- 


nection of natural events. It is different not only from physical 


7 Kelsen’s concepts are all colored by the peculiar method of his philosophical ap- 
proach to law and the state. He proposes to eliminate from jurisprudence all elements 
that are not wholly and exclusively legal. In this he implies that anything that can be 
logically abstracted from an object of knowledge, such as the law, is therefore essen- 
tially foreign to its nature. Thus, he follows what he calls a “pure” method. He also 
implies that any particular object of knowledge and the approach to it are of necessity 
determined by each other, so that the method of research depends on the limitation of 
its object, while it defines, in turn, what the limits and the character of that object are 
to be. To that extent he follows what may be called “limitative method.” Finally, he 
implies that sciences which are based on different methods, corresponding to and de- 
terminative of essentially different delimitations of their subject matter, lack a common 
ground of knowledge. Indeed, he maintains an irreconcilable contrast between his legal 
method and the method or methods of certain nonlegal sciences. Tothat extent he follows 
what may be called a dualistic or possibly pluralistic method. Within its limited realm, 
on the other hand, any such method has a distinctly monistic tendency to refer all its 
concepts back to the same limitative assumptions on its basic subject matter. While 
opposition to Kelsen’s theory has frequently been based on criticism of his method, this 
paper concentrates rather on analyzing the substantive elements of his concepts. For a 
fine summary of the methodical problems involved, see Lauterpacht, op. cit. 
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processes but also from mental processes. In particular, it must 
be distinguished from those mental acts through which it is per- 
ceived by individuals. The norm is the objective content of per- 
ceptions, but it is no perception itself, nor is it the effect of per- 
ception. It furnishes a standard by which the significance of 
human behavior may be judged, but in itself it is neither human 
behavior nor the cause of any behavior. In short, the norm is 
idea and not at all natural reality. Its contents may and do re- 
fer to those of other norms, but they have no connection with 
acts of natural causality. They embody no command or any 
other act of interference with natural facts but rather constitute 
a logical judgment. Indeed, each norm is a hypothetical judg- 
ment of specific character, viz., the logical connection of two 
circumstances by an imputation. That imputation is a matter 
of the “Ought,” which, therefore, is the specific logical category 
by which norms are to be understood. ‘‘If there is A there ought 
to be B” means that the circumstance B is imputed to, or con- 
ceived as the consequence conditioned by, the circumstance A.° 

A system of norms, accordingly, can rest only on their mutual 
connection, which consists in the reference of any such imputa- 
tion to contents of another norm. For, if the contents of norms, 
while by no means arising out of facts as such, are to be con- 
ceived at all as meaningful and significant, they must refer to 
some standard of meaning, which then can be found only in an- 
other norm. Thus, there exists of necessity a systematic co- 
herence of norms as a sequence of references, step by step, of the 
contents of each norm to those of another. It leads back to one 
ultimate norm, which itself cannot be referred back any further 
but must be assumed ex hypothesi to give meaning to the entire 
system. This hypothetical norm, then, is the fundamental or 
original norm that is required to support the systematic co- 
herence of norms. Not only does each single norm contain a 

§ Law Quarterly Review, L (1934), 477-81, 484-85; Reine Rechtslehre, pp. 4-7, 20-24; 


also Problem der Souverdnitat, pp. 1-8; Staatsbegriff,, pp. 75-81; Allgemeine Staatslehre, 
pp. 16-21. 
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hypothetical judgment, but it is part of a system which in turn 
is purely hypothetical in character.° 

Again, institution of compulsion, which in Kelsen’s view 
marks the difference between law and all other norms, has noth- 
ing to do with the actual bringing about of force as the sanction 
of a command. That would be outside of the purely significa- 
tive sphere of norms. It rather means the insertion of compul- 
sion as one link in the logical chain of imputation. In other 
words, in the legal norm it is a compulsory act that is imputed, 
as a consequence, to some conditional circumstance. This 
specific character of the law is quite independent of what are the 
particular contents of any legal rule. For it admits of institut- 
ing various consequent compulsory acts and of assuming any 
conditional circumstances whatever. So law appears as a social 
technique that can serve any social purpose. It is not only a 
hypothetical system but, in its specific essence, a truly neutral 
system. Furthermore, there being no particular contents of 
norms that could be called essentially legal, the systematic co- 
herence of law cannot be sought in its contents. It may be found 
only in a series of common formal criteria of the making of law of 
different scope, that is, criteria determining whether there has 
come into being, say, a constitution, treaty, statute, ordinance, 
customary rule, contract, judicial decision, or administrative 
order. In this sense the law is a formal system.’ 

Such is Kelsen’s basic conception of the law, out of which the 
other major notions of his legal theory are evolved with great 
consistency. It is only consistent for him, for instance, to define 
the validity of the law as the specific hypothetical existence of 
legal norms outside of the sphere of natural facts; or to define 
positive law as a legal system the fundamental norm of which 


9 Law Quarterly Review, L (1934), 479, 497; Reine Rechtslehre, p. 66; also Staats- 
begriff, pp. 93-95; ““Centralization and Decentralization,” pp. 213-14. 

© Law Quarterly Review, L (1934), 486, 488; Reine Rechtslehre, pp. 25, 28-33, 62-89; 
also Staatsbegriff, p. 82; Die philosophischen Grundlagen, pp. 30-41; “Centralization and 
Decentralization,” p. 212. 

11 Staatsbegriff, p. 95. 
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cannot be derived from another, that is a nonlegal, norm.” It 
is also consistent for him to concede legal significance to natural 
facts only in so far as they are referred to in legal rules as mere 
elements of their normative contents—there being no true con- 
nection between the actual facts and the contents of norms but 
merely a certain parallelism.’? So, again, his premises lead him 
to deny any substantive distinction of norms within a system of 
law. No distinguishing line can be drawn between public and 
private law or between objective law and subjective right, for all 
law is conceivable only as a formally coherent, hence logically 
uniform, system. Neither can a line be drawn between natural 
and artificial legal persons, since the person is merely an expres- 
sion of the unity of some particular bundle of norms. Nor can 
any be drawn between personal and real obligations and duties, 
since individual duties of any kind are merely legal norms 
viewed from different special angles; or between lawful acts 
and wrongs, since torts or criminal offenses are simply one kind, 
among others, of conditions of legal consequences and cannot 
therefore properly be conceived as unlawful acts.** All of which 
leads us back, for a critical understanding of Kelsen’s whole 
legal theory, to a closer analysis of his fundamental concept of 
the law. 

We may take up the elements of Kelsen’s definition in his 
order, proceeding from the generic to the specific aspects of law. 
In his view law is normative in kind; and the norm is a kind of 
objective and ideal meaning, quite distinct as such, as we have 
seen, from all natural facts. By this token the law is sharply 
distinguished from the individuals’ experiences of what is legally 
ordained or enforced and also from the outer facts of social life 
envisaged in legal relationships and institutions. To be sure, 
in that sharp distinction which is at the bottom of Kelsen’s the- 


2 Tbid., pp. 87-88. 
"3 [bid., pp. 93, 94, 96; Allgemeine Staatslehre, pp. 18-19. 


4 Law Quarterly Review, L (1934), 487, 492, 494-07; Reine Rechtslehre, pp. 26-27, 
40-41, 46-59, 109-14; also Allgemeine Staatslehre, pp. 47-70, 80-94. 





166 ETHICS 


ory, it is not ignored that such mental and social facts somehow 
correspond to the abstract ideas of law. It is not claimed that 
the law is something existing a priori and independent of its 
ever being conceived or recognized or established. It is admitted 
that the objective meaning of law, like all ideal meaning, is at- 
tached to, though it must not be confounded with, subjective 
acts of human minds.** Nor does Kelsen’s distinction absolutely 
oppose law, as idea, to reality. Far from regarding the law as 
unreal, he attributes to it a reality of its own, namely, ideal as 
opposed to natural reality.” 

This basic thesis of Kelsen’s theory is, indeed, of transcendent 
value. True, as he has not failed to point out,'’ it is not a 
thought that belongs originally and exclusively to his pure the- 
ory of law. He has, rather, carried on, refined, and adapted to 
jurisprudence a line of thought prevalent in German philosophy 
since Kant—the distinction between act and significance, be- 
tween psychophysical nature and ideal contents, and, ultimate- 
ly, between causal determination and moral freedom."® Yet 
within that multifarious philosophical trend and its ramifica- 
tions in German jurisprudence Kelsen’s theory is of outstand- 
ing significance: first, because of the cogent criticism which he 
has incessantly directed from the basis of that fundamental dis- 
tinction against the confusion of causal and psychological with 
ideal and no-ological conceptions in jurisprudence and political 
science and which should help to dispel much loose thinking in 
those fields, and, second, because he was the first to build a com- 
prehensive framework of juristic thought upon that distinction. 
While critical objections may be and often have been raised 


18 Staatsbegriff, p. 93. 

6 Law Quarterly Review, L (1934), 481; Staatsbegriff, pp. 76-78. 

11 E.g., Reine Rechtslehre, Vorrede. 

18 German legal thought has been influenced by this distinction in different versions; 
notably the neo-Kantian (Marburg school: H. Cohen, System der Philosophie, Logik der 
reinen Erkenninis, Vol. 11: Ethik des reinen Willens (Berlin, 1902-4]) and the phenome- 
nological (Freiburg school: E. Husserl, Logische Untersuchungen (Halle, 1900], esp. I, 
228-45). 
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against this theoretical framework, they must never lose sight of 
its underlying truth that the contents and meaning of an act, 
and in particular of a mental act, are not identical with that act 
itself and that this applies to the law no less than to any other 
sphere of thought. Recognition of this common foundation 
would help to eliminate much theorizing about the law that is 
frankly or confusedly psychological and naturalistic. For the 
rest, it should reduce the controversies between Kelsenites and 
anti-Kelsenites to juster proportions. 

Yet Kelsen has not been, and cannot be, content merely to 
recognize that law belongs to the realm of ideas and meanings. 
He must determine more closely the ideal nature not only of ob- 
jective meaning in general but of such meaning as may be con- 
tained in law. What is the more particular kind of ideal con- 
tents to which the law, along with possibly other regulatory 
ideas, belongs? The whole concept of the law depends on this its 
genus proximum. Its definition is the crucial problem of Kelsen’s 
theory and, indeed, of any legal theory which shares the basic 
assumption of law as idea. 

The problem may be divided into three separate questions. 
First, what is the character of normative meaning such as may 
be contained in law, compared with other complexes of mean- 
ing? Second, what is its relationship to the extra-ideal world? 
And, third, what interconnects meaning of this character so 
that we can think of it as a coherent whole called the law or 
some similar comprehensive system? Kelsen’s theory under- 
takes to answer these three questions. But a critical analysis of 
his answers suggests that they are beset by certain serious logi- 
cal difficulties. 

First: To characterize more especially the normative con- 
tents of the law, as we have seen, Kelsen defines the norms as 
the logical forms of values, expressed in “Ought” clauses. The 
evaluating judgments or norms, in this definition, are but a 
particular kind of hypothetical judgments, which in turn are a 
class of logical judgments or connections made between percep- 
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tions through a priori categories of thought. A norm is distin- 
guished from other hypothetical judgments by the special cate- 
gory of thought which it uses for connecting its elements; it is 
this special normative category that Kelsen calls “imputation.” 
But does this really distinguish the norms from all other logical 
judgments? To be sure, there is a distinction of hypothetical 
from other, especially categorical, judgments with which stu- 
dents of logic are familiar. But no satisfactory distinction has 
yet been drawn between the imputation and other hypothetical 
connections. Kelsen’s definition of the imputation as the logical 
connection between a conditioned and a conditional circum- 
stance is simply a definition of the hypothetical connection as 
such. In other words, Kelsen does not establish a positive dis- 
tinction between hypothetic ‘Ought’ judgments (“‘if there is A 
there ought to be B’”’) and hypothetic “Is” judgments (“‘if there 
is A there is B’’): in both of them conditions are connected with 
consequences. His only distinction is a negative statement. 
Starting from the fundamental disparity of causal existence and 
normative values, he deems the norms hypothetical judgments 
the particular logical category of which is not causality. But 
such a negative distinction does not suffice to explain what is the 
peculiar characteristic of the values, the “Ought,” which con- 
stitutes the presupposed disparity of causal and normative judg- 
ments. Indeed, it presents a mere tautology. The supposed dis- 
tinction of normative from other hypothetical judgments is im- 
plicit in the underlying assumption of a disparity between the 
“Ts” and the “Ought” and fails to add anything to it. 

Thus, Kelsen cannot be said to have succeeded in distinguish- 
ing the norms from other meaning merely by a formal criterion, 
viz., a logical category of their own which would explain them 
as a special kind of logical judgments. It is submitted that any 
such distinction is bound to be unsuccessful. If, in accordance 
with Kent, the different kinds of logical judgments are defined 


19 Cf. Kant’s distinction of categorical, hypothetical, and disjunctive judgments 
(Kritik der reinen Vernunft [Akademie ed.; Berlin], pp. 87-89). 
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and distinguished by their inherent categories, then the hypo- 
thetical judgment will be found to be determined by the cate- 
gory of causality, that is, the specific connection between con- 
dition and consequence.”® This general and formal criterion of a 
kind of logical judgments, however, is applicable to empirical 
objects of any kind. It does not divide the empirical world into 
two spheres that would be separately cognizable and would 
therefore have to be considered as objectively distinct. Causal- 
ity as a transcendental logical category is not confined to judg- 
ments regarding phenomena of the natural world. It is turned 
into the particular causality of natural sciences only when it re- 
fers to those phenomena which appear in space and time. 

Moreover, even if a noncausal hypothetical category were 
conceivable, it would fail to explain the norm as an evaluating 
judgment. For if the norm were a hypothetical judgment, it 
could not but be neutral toward the circumstances which con- 
stitute the elements of such a judgment. The elements of any 
hypothetical judgment, taken by themselves, are not assertive 
but problematical judgments.” That is to say that in a state- 
ment that “‘if there is A there ought to be (or is) B” we put a 
qualification or evaluation neither on the circumstance A as 
such nor on the circumstance B as such but only on the connec- 
tion between the two. For attributing values to circumstances 
does not mean to keep them in a state of logical suspense; rather 
does it mean to affirm or negative, to select or reject, them. Im- 
puting a circumstance as a consequence to some other condi- 
tional circumstance offers no indication as to whether or not the 
consequence or the condition themselves ought to be. It follows 
that a hypothetical judgment as such does not at all express an 
evaluation and, therefore, does not constitute a norm. An eval- 
uation may be contained only in a categorical judgment or in 
such another judgment—say, a hypothetic one—as refers to and 

20 In fact, Kant himself regards causality and dependency (or cause and effect) as the 
category specific to hypothetical judgments (ibid., pp. 86-87, 88-89, 92-95). 

*t According to Kant’s terminology (#bid., pp. 89-90). 
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depends upon a categorical judgment. The specific nature of 
normative judgments, then, is to be explained not by any spe- 
cial logical character of theirs, as assumed in Kelsen’s theory, 
but by the particular mode of perception applied to their ob- 
jects. The objects to which normative judgments refer are per- 
ceived, not as phenomena in space and time, but rather as mere 
possibilities in space and time which are contemplated subject 
to some presupposed standard of values. In other words, the 
norm is an imperative judgment. That is to say, it is, of course, 
not a command in the psychological sense of a causative act, as 
Kelsen has convincingly shown; it is an imperative as objective 
meaning. 

Second: In determining the relations between the norms and 
the nonnormative world, Kelsen starts from the assumption 
that norms and nature must be logically isolated if either is to be 
understood at all. But at the same time he assumes that the 
norms, too, are real and are not entirely divorced from the nat- 
ural acts underlying them. Thus, he is faced with the problem 
of how to explain the connection of the two essentially disparate 
spheres of psychophysical acts and normative values. Yet this 
problem is insoluble if the objective disparity of natural acts and 
values is sought in an incompatibility of ways of cognition, as in 
Kelsen’s theory. For if, as he assumes, the disparity of norms 
and nature rests on the disparity of cognitions of the normative 
and natural sciences and this in turn rests on the formal dif- 
ference of two incompatible logical categories, then it is possible 
only to understand either isolated sphere but not an objective 
connection of both. The two spheres have nothing in common 
that could constitute such a connection. If we assume two in- 
compatible sorts of logical judgments we are necessarily led to 
two separate groups of cognitions and cannot arrive at one cog- 
nition that would connect the two under an idea common to 
both. The radical dualism of the causal “Is” and the normative 
“Ought,” then, to which Kelsen is led by his rigorous separation 
of two pure scientific methods, may at best help to explain the 
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ideal contents of values. But it can in no way make clear how 
values affect the world of social relationships and behaviors. An 
essential part of normative reality thus remains unexplained. 

Kelsen himself clearly recognizes the existence of some con- 
nection between norms and causality without, however, being 
able to explain it from his basic assumptions. This is revealed by 
his definition of the relation of legal norms in particular to hu- 
man behavior. In accordance with his strict separation of the 
normative and causal spheres he regards the validity and posi- 
tiveness of the law merely as attributions of the abstract system 
of objective normative meaning.” Consequently, he ascribes 
actual effectiveness not to the law itself but solely to what indi- 
viduals think of it and are thus influenced by—that is to say, to 
the law’s ideology.” The relevancy of law within the world of 
facts, then, is to him merely a certain relation between the nor- 
mative validity of law and the actual effects of legal ideology.”4 
Apart from this relation, legal norms in his view are exactly like 
any other sort of ideal meaning, such as mathematical or logical 
statements. That is to say, they correspond to mental acts, but 
they are neither dependent on them as a condition per quam 
nor realized by them.” Yet in what this special relation be- 
tween the validity and the effects of law consists Kelsen does 
not, and indeed cannot, say. For if he really were to refer nature 
and norms to each other he would to that extent join them by 
common judgments; and this would imply just that unitary 
cognition of all phenomena which his assumption of an irrec- 
oncilable dualism of an ideal and a natural world excludes. 

Indeed, Kelsen merely registers the empirical phenomenon 
that law and actual behavior are in part parallel. He does not 
explain it as an element of legal reality but rather takes it for a 
by-product of an economy in legal thought. In his view social 

» Staatsbegriff, pp. 87-88, 95. 

23 Ibid., pp. 87, 92, 93; Reine Rechtslehre, pp. 125-27. 

24 Staatsbegriff, pp. 87, 93; Allgemeine Staatslehre, pp. 18-19. 

5 Staatsbegriff, pp. 79, 93- 
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relevancy does not essentially inhere in law in the sense that 
socially irrelevant pretended law would simply not be law. It is, 
rather, a matter of expediency to select one of the numberless 
conceivable fundamental norms and resulting legal systems as 
the hypothesis that is best suited to give meaning to actual hu- 
man behavior.* Thus Kelsen renounces any attempt to give an 
explanation of the law’s social significance. Resigning himself to 
describing it as a phenomenon, he arrives only at the somewhat 
commonplace observation that there is neither strict identity 
nor complete divergence of lawful and actual conduct but rather 
a certain tension between these maximum and minimum lim- 
its.?7 So Kelsen’s treatment of the relation between law and 
facts only serves to confirm the conclusion that the problem of 
the factual relevancy of norms and, in particular, of legal rules 
cannot be solved on the basis of a strictly dualistic theory of cog- 
nition regarding the “Is” and the ‘“Ought.’’* 

Third: Closely connected with the foregoing are certain ob- 
jections that may be raised against Kelsen’s view of the sys- 
tematic unity of the law. Since he isolates the law from the 
legally constituted human society, he cannot rest the unity of 
a legal system on any relevancy it may have for one and the 
same social group. He can derive unity of the system only from 
the abstract relation of its norms to one another, based on their 
common logical dependency upon the same fundamental norm. 
In this way it is, indeed, possible to set forth a coherent system 
of law, provided only that all norms ascribed to such a system 


*6 Ibid., pp. 95-96. 

27 Ibid., p. 96; Allgemeine Staatslehre, pp. 18-19. 

28 Kelsen virtually admits that he poses an insoluble problem when he acknowledges 
“the apparently inevitable antinomy between a dualism of the “Is” and the “Ought,” 
which must be presupposed, and the undeniable recognition of an objective relationship 
connecting the two systems that are presupposed to be unrelated to each other’ (All- 
gemeine Staaislehre, p. 19). This inherent contradiction has been frequently noted by 
critics of Kelsen’s theory (see, e.g., Wilson, op. ctt., pp. 67-82; H. Heller, Die Souverdni- 
tat (Berlin, 1927), pp. 53-55; J. Mo6r, “Reine Rechtslehre,” Zeitschrift fiir éffentliches 
Recht, XV (1935), 330-43, at 338-43; H. Morgenthau, La Réalité des normes (Paris, 


1934). 
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are so interpreted as to fit into its coherence. In other words, 
each norm must be interpreted chiefly with a view to upholding 
the presupposed logical coherence of the law at large rather than 
with regard to the immediate practical intents and purposes of 
the particular rule. Whenever there is a conflict between the 
two viewpoints, the unity of the system can be maintained only 
at the price of artificial or impracticable interpretations. In 
such cases a legal rule will be interpreted by reading into it cer- 
tain contents for the sake of their logical consistency with other 
rules, whatever its more immediate and obvious meaning may 


be. 
Such misinterpretations appear to be inevitable if the unity 


of a legal system is sought in the abstract coherence of all its 
norms. For such coherence, being a matter of ideal meaning, ex- 
ists in thought only, whereas in fact legal rules have often 
emerged and may still emerge as the unreflected and isolated 
standards of various phases of human behavior within the same 
community. These rules which apply in the same community 
but do not necessarily refer to or agree with one another must 
under Kelsen’s theory all be fitted into normative coherence; 
that is, they must be related through other intermediary norms 
to a common hypothetic fundamental norm. Thus, in Kelsen’s 
view unconstitutional statutes and also ordinances or regula- 
tions ulira vires must be theoretically construed as subordinate 
legal norms, which are temporarily and conditionally authorized 
by the superior norm even though they are at variance with it. 
That is to say, these unconstitutional or illegal provisions must 
be accepted in legal theory as valid norms unless and until set 
aside by legally established procedure, when they lose their 
normative validity because of their declared inconsistency with 
superior norms. The same applies to judicial decisions which do 
not correctly state the law. They must be accepted in legal the- 
ory as delegated norms of limited validity, which would end only 
if and when they are reversed or overruled by later decisions.” 


29 Allgemeine Staatslehre, pp. 229-61; Reine Rechtslehre, pp. 73-89. 
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Furthermore, carried to its logical conclusion, this theory can 
conceive of norms as legal only inasmuch as they are parts of a 
comprehensive, rationally coherent system of law. And, since 
there are no logical limits to such a system or any cogent cri- 
terion to distinguish separate bodies of law on a purely logical 
basis, the same theory must assume, as the most satisfactory 
hypothesis, a unitary system of all law. It must therefore aim 
to construe every legal rule or decision as an element of that all- 
inclusive body of law. Thus, for instance, the distinct rules of 
international and of municipal law or of civil and ecclesiastical 
law or of various autonomous laws must all be construed as 
logically coherent within one common legal system,*° even 
though their contents may make no reference to one another and 
may be intentionally separate and even incompatible. Similar- 
ly, for the sake of the presupposed objective unity of the law, the 
unreflected coexistence in more primitive laws of separate legal 
maxims for different phases of human behavior would have to be 
ignored. By the same token the frequent inconsistencies be- 
tween legal doctrines that have developed for different cases in 
customary laws or in judge-made law would have to be neglect- 
ed, since all doctrines must be considered as deriving from the 
supposedly uniform system of law. 

Yet the thought that all law is consistent and harmonious is 
itself an afterthought of the legal scholar reflecting on existing 
laws. It is the product of his efforts to co-ordinate the individual 
legal rules with which he is confronted. Kelsen, on the contrary, 
makes it the basic assumption which is to determine whether or 
not a given rule is legally valid and how a rule claiming such 
validity is to be construed and interpreted. Thus, he must close 
his eyes to the historical development of law, which has pro- 
gressed by gradual steps only to the concept of a legal system 
embracing all the diverse statutory and judicial rules and doc- 
trines. Likewise, he must ignore any trends growing out of the 
increasing complexity of modern society toward legal pluralism, 

3° Allgemeine Staatslehre, pp. 115-33; Reine Rechtslehre, pp. 134-36. 
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that is, the development of voluntary agreements among large 
groups of people into autonomous bodies of law, such as rules 
arrived at by collective bargaining or by voluntary co-operation 
of business firms and associations with governmental agencies. 
A legal theory that is to understand these aspects of law will to 
that extent deviate from Kelsen’s view. It will consider sys- 
tematic coherence not as an essential criterion of law as such but 
rather as a feature of a particular stage in the development of 
laws. Also, it will seek the unity of a concrete body of law not in 
the systematic coherence of all meaning it may contain but in 
the identity and unity of the particular society which it governs. 

From these aspects of the generic character of the law as a 
system of regulatory ideas we may turn briefly to its specific cri- 
terion in Kelsen’s theory, which is the institution of compulsion. 
We may agree, indeed, that the institution of compulsion is 
specifically legal or, in other words, that the ideas of regulation 
which are contained in legal rules are ideas of regulation by com- 
pulsion—at least, if law is taken to include rules of social cus- 
tom. But we may well question whether the institution of com- 
pulsion marks the only distinction of law from other regulatory 
ideas. Kelsen assumes that it does; consequently, he ascribes to 
the law a neutral and completely formal character. He is led 
to this view by his strict isolation of norms from facts. He can- 
not accept compulsion as an element in the realization of law in 
human society, since that would provide a common concept 
combining legal ideas and social relationships. Thus he is con- 
strained to define legal compulsion as a mere part of the abstract 
meaning of legal rules. Conversely, his definition would appear 
cogent only if the strict isolation of normative meaning from 
natural facts could be accepted. 

Looking back over our analysis of Kelsen’s concept of the 
law’s generic character as a regulatory system, we recall that 
its normative meaning cannot be explained without contradic- 
tion in terms of a logical judgment opposed to causality; nor can 
the relevancy of law and its unity as a body of diverse legal 





176 ETHICS 


rules be understood by divorcing law from the social facts to 
which it is to apply. In other words, for an understanding of the 
law as a body of regulatary ideas we have to depart from assump- 
tions of “pure” causality and “pure” normality. Thereby, we 
abandon the basis for a conception of legal compulsion as a mere 
logical link in a noncausal judgment—a link by which alone the 
law could be distinguished from other systems of purely logical 
meaning. From this point of view there is, then, no need to as- 
sume that law, being characterized by compulsion, should other- 
wise be susceptive of any conceivable contents. There is no 
need to consider all its precepts as purely accidental, unrelated 
to any extralegal values, and dependent for their validity solely 
on their complying with prescribed processes of lawmaking.* 


III 

The state, according to Kelsen, is nothing but the law. This 
identification of the state with the law as understood by him 
carries two major implications—one negative and one positive. 
First, like the rules of law the state does not belong to the world 
of facts.** Second, with all law being regarded as a single co- 
herent system, each individual state is identical with a partial 
legal order of a certain kind. 

To support the negative part of his definition of the state Kel- 
sen argues that it is impossible to explain any social organiza- 
tion as a factual association of men. For in purely factual, that 
is, psychophysical, terms we cannot arrive at any understanding 
of such features of social organization as objectivity, constancy, 
unity, impersonality, and spatial extension. Yet these are the 
very features that distinguish organizations like the state from 

3 The purification of law from all extralegal values has been another principal point 
of criticism against Kelsen’s theory (see, e.g., Lauterpacht, op. cit., pp. 131-38; E. 


Kaufmann, Kritik der neukantischen Rechtsphilosophie (Berlin, 1921), pp. 20-32; L. 
Pitamic, “Reine Rechtslehre,” Zeitschrift fiir iffentliches Recht, XV (1935), 410-15, at 
413-15. 

32 Staatsbegriff, pp. 4-74; Allgemeine Staatslehre, pp. 6-13. 

33 Staatsbegriff, 87-91; Allgemeine Staatslehre, pp. 13-18; Reine Rechtslehre, pp. 117- 
19, 129-36; “Centralization and Decentralization,” pp. 215-16. 
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passing and fluctuating human relationships such as a friend- 
ship or an occasionally gathering multitude.*4 It follows that 
the distinctive nature of the state can be explained only by ref- 
erence to meaningful ideas, which, as we have seen, may be un- 
derstood as the objective contents of mental acts but must be 
clearly distinguished from the natural processes and effects of 
those acts. 

Examining the positive aspects of the state as idea, Kelsen 
finds that it has the same characteristics as those attributed to 
the law. It is, to him, a normative system of values; and it is a 
system instituting compulsion.** From this conformity of their 
characteristics he concludes that the state and the law are iden- 
tical. In other words, from the point of view of any state or of its 
municipal law the two coincide so fully that one cannot con- 
ceive of any state acts outside of the law or of any legal concepts 
and institutions beyond the reach of the state.** To the ob- 
server who does not confine himself to the law of a particular 
state but looks at law as a whole every state appears as identical 
with a well-defined part of the legal order. For, if law can be 
conceived of only as a single coherent system, it must be deemed 
in the last analysis to comprise the laws of all states as parts of 
the total system. Also, it must be deemed to include certain 
rules that serve to set the limits between those partial systems 
without belonging to any one of them. In this total view of the 
law, then, the law of nations, existing outside of the municipal 
law of any state, constitutes the supposed supreme body of dis- 
tributive and delimitative norms, while each municipal law and 
the state identified with it form one of the limited component 
bodies of norms.3? 

Kelsen’s whole political theory is a bundle of conclusions 


- Staatsbegriff, PP. 14-15, 41, 44-45. 
35 Ibid., pp. 43-45, 75-84; Allgemeine Staaislehre, pp. 14-16. 
36 Staatsbegriff, 87-89; Allgemeine Staatslehre, pp. 16-18. 


37 Problem der Souveranitat, pp. 204-68; Staatsbegriff, pp. 104-5; Allgemeine Staats- 
lehre, pp. 115-28; Reine Rechtslehre, pp. 129-36. 
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drawn from this basic identification of law and the state which 
culminates in the concept of a universal legal order held together 
by the law of nations. He turns what is commonly taken for 
specific attributions of the state into purely juridical notions 
which concern the validity and the making of the limited legal 
system that in his view constitutes the state. Thus, the people, 
territory, and political authority—often referred to as the ele- 
ments of the state—are deemed mere external demarcations of 
the reach of the rules of a limited legal system. Similarly, the 
various forms of governmental decentralization and union, such 
as local governments and administrative districts, federations 
and monarchical unions, are all taken only to indicate different 
lines of definition of the scope of certain rules within the same 
limited legal system.** The governmental powers of legislation, 
administration, and adjudication are defined, in the same sense, 
as mere steps or degrees in the making of law; governmental 
authorities and agencies are defined as the instrumentalities of 
lawmaking at these different steps; and the various forms of 
government are considered as so many alternative methods of 
lawmaking.*® It is true that Kelsen on occasion goes beyond 
these purely legal definitions of what pertains to the state and 
deals with ideas and programs of actual politics, like democracy, 
socialism, dictatorship, and parliamentary rule. But he is inter- 
ested primarily in explaining their legal aspects and fitting these 
into the framework of his legalistic theory of the state and, for 
the rest, revealing and describing them as ideologies operating 
on the psychophysical plane of causes and effects.*° 

A critique of Kelsen’s concept of the state must begin with an 
analysis of the objections which he raises against any view of 
the state as a factual phenomenon. He predicates these objec- 


38 Allgemeine Staatslehre, Part II: “Centralization and Decentralization,” pp. 216-39. 
39 Allgemeine Staatslehre, Part III. 


4° Sozialismus und Staat (2d ed.; Leipzig, 1923); Vom Wesen und Wert der Demokratie 
(2d ed.; Tiibingen, 1929); Das Problem des Parlamentarismus (Wien-Leipzig, 1925); 
Staatsform und Weltanschauung (Tibingen, 1933); “The Party-Dictatorship,” op. cit. 
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tions on the assumption that the only consistent attempt at 
explaining the state in factual terms is a psychological theory 
of the state—a theory, that is to say, which would explain the 
state as some sort of association or combination of individual 
human minds. He proceeds to show that any such explanation 
of the state in terms of social psychology is bound to fail. Point- 
ing out that psychology as such is concerned with the individual 
mind and its processes, he doubts if a psychological approach 
can suffice to explain interconnections between these individ- 
uals, not confined to the mental processes within each mind, 
which we may call social." But, even if subjective mental proc- 
esses could be conceived as interacting and somehow binding 
individual minds to one another, he maintains this could at best 
serve to explain a general feature of society as a whole, a char- 
acteristic common to all associations of individuals. It can fur- 
nish no clue to the understanding of what constitutes a social 
body of a particular kind, such as the state, and distinguishes 
it as such from other social groupings. 

These arguments may, indeed, be said to contain in a nut- 
shell a refutation of psychological theories of the state. This 
is true even if we consider that the individual mind is endowed 
with social predispositions and abilities. The social endowment 
of the individual may serve to explain how it is at all possible 
for him to enter into relationships with his fellows, that is to 
say, how his mind is able to influence and react upon their men- 
tal processes. Still it does not explain what are the group rela- 
tionships within which these influences and reactions actually 
take place. In other words, from the angle of the individual 
mind, we may at best understand the possibility and the pre- 
conditions of association. But we cannot thereby determine the 
objective character of any association or the objective distinc- 
tion of one association like the state from others of different 
purport, such as a tribe, a church, a national or international 
political party. Kelsen’s conclusion that the state as such can- 

4 Staatsbegriff, pp. 12-15. # Tbid., p. 8. 
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not be defined in psychological terms is sound, whether or not 
we agree with his general philosophy. 

Yet Kelsen’s refutation of the psychological approach to 
political thought does not dispose of any conception of the state 
that recognizes its aspects as a factual phenomenon. It does 
refute the reduction of the state to a bundle of purely causal, 
that is, psychophysical, relationships between individuals. It 
also disposes of the mere juxtaposition of the social community 
and the objective idea of the state in a compound definition, for 
instance, by territory, population, and ruling authority. Such 
a definition, as Kelsen reveals, rests on the uncritical confusion 
of divergent concepts, using as it does both social concepts of 
causal, psychophysical character and ideal concepts of regula- 
tory character.*? But his objections do not reach a more com- 
prehensive view that takes social life as a total unity including 
both factual acts and their ideal contents as complementary and 
mutually conditional elements. To this broader view social 
reality consists in the very complementation and mutual de- 
pendency of subjective acts and their objective significance, in 
the very interrelation between the psychophysical and the spir- 
itual. Both spheres may be distinguished, as Kelsen has shown 
they must be if the nature of either is to be understood. But 
they cannot be kept separate in social theory lest the way be 
barred to an understanding of how the meaning of any individ- 
ual’s thought can provoke reactions in the thinking of others 
and thereby establish social relationships. It may be suggested, 
indeed, that it is the fundamental problem of social theory to 
show, or at least to adumbrate, the coherence and interrelation 
between the causations of individual actions and mental proc- 
esses within a group of people and the particular ideas that are 
common to or interlocking in their thoughts, beliefs, and emo- 

43 Representative of this “two-aspects theory” of the state against which Kelsen’s 


criticism is directed is G. Jellinek, Allgemeine Staatslehre (5th ed.; Berlin, 1929). For 
an American version of the same theory see W. W. Willoughby, Fundamental Concepts 


of Public Law (New York, 1924). 
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tions and thus constitute them a social group. The state, like 
any other organization or association of men, would then have 
to be considered as a part of that comprehensive social reality— 
a part possessed of its own distinctive group ideas and reactions 
which political theory is to identify and understand.** Kelsen’s 
denial of the state’s factual existence turns away from this cru- 
cial problem. Far from being an inescapable corollary of his con- 
clusive critique of psychological definitions of the state, it truly 
parallels their failure to interpret the social reality of the state. 

Turning to the positive elements in Kelsen’s definition of the 
state, we need not add much to our comment on the definition 
he gives of the law. For in his view of the attributions of the state 
are those of law. They carry the same implications, and, con- 
sequently, it is submitted that they invite the same objections. 
Whether it is called a legal system or the order of a state, the 
concept of a self-contained and logically coherent body of com- 
pulsory rules is beset with the difficulty of explaining essential 
aspects of such rules. Neither their peculiar logical structure 
nor their bearing upon the world of facts in which compulsion 
applies nor their reference to one another and their relation to 
noncompulsory values can be satisfactorily explained in purely 
normative terms. These terms, then, cannot serve to explain an 
effective order of human behavior. 

But, if the state cannot be defined at all as a body of pure 
norms, there is no point in comparing it with what also purports 
to be such a body of pure norms. We have, then, no ground on 
which to identify the state and the law as what is supposed to 
be the same body of compulsory rules under two different 
names. Nor do we have a ground on which to speculate upon 
relations of this supposed body of rules called a state or, identi- 

44 See, e.g., H. Freyer, Soziologie als Wirklichkeitswissenschaft (Leipzig, 1930), pp. 
20, 79-81; H. Heller, of. cit., pp. 81, 102-8; Staatslehre (Leiden, 1934), pp. 37-48, 69- 
125; T. Litt, Individuum und Gemeinschaft (Leipzig, 1922), pp. 144, 169-88 (3d ed., 
1926), pp. 234-74; R. Smend, Verfassung und Verfassungsrecht (Miinchen-Leipzig, 
1928), pp. 5-21; K. Wilk, Die Staatsformbestimmung der Weimarer Reichsverfassung (Ber- 
lin, 1932), PP- 34-35, 38-40, 43. 
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cally, its legal order with the bodies of rules that may be 
ascribed to other states or with those rules that are called the 
law of nations. If the state cannot be conceived as purely a sys- 
tem of legal rules, it cannot, of course, be considered as a mere 
part of a comprehensive system of all law that would be delim- 
ited by the provisions of the law of nations.‘ 

There remains the question whether the state and the law can 
be identified at all, wholly or in part, even if their identity can- 
not be of a purely normative nature. Obviously, any such iden- 
tification would be bound considerably to narrow the concept of 
the state. Many acts and processes in social life that receive 
their meaning and purport from their reference to the state can- 
not be considered as pertaining to the state’s legal order. Some 
of these have nothing whatever to do with the law. Witness, for 
instance, political manifestoes and ceremonial acts of govern- 
ments, the use of governmental symbols, the providing of public 
service facilities, and the exercise of purely political discretion 
by governmental agents—-not to speak of group action more re- 
motely referring to the state though essential to the working of 
its government, such as party activities beyond the scope of 
legislative regulation, political negotiations, or the expression of 
views contributing to the formation of public opinion. Witness, 
also, governmental action which has become fixed in more or 
less definite usages of the constitution—usages not commonly 
considered law although they might perhaps be considered legal 
in a wider theoretical sense, like the president’s cabinet or the 
nomination of presidential and vice-presidential candidates by 
national party conventions in the United States, essential ele- 
ments of the parliamentary cabinet system in Britain, and the 
indissolubility of the French Chamber under the Third Repub- 

45 This does not, of course, dispose of the question as to whether and to what extent 
the states’ municipal laws as such are subordinate to the law of nations. Critical re- 
marks on Kelsen’s stand on that point may be found, e.g., in A. Verdross, Die Einheit 
des rechtlichen Weltbildes (Tiibingen, 1923), pp. 76-86 (from the viewpoint of a substan- 


tive international legal monism), and in the papers by Jones, Kunz, and Stern (cf. 
above, n. 6). 
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lic. Other acts of extreme importance for the state are outright 
unlawful, including coups d’état and revolutions. It would be 
pointless to stretch the concept of the law so far that all such 
acts would be construed in theory as legal. For a law thus 
stretched or strained could not serve as a governing standard of 
values by which alone those acts of utmost importance to the 
body politic could be tested. 

If, then, the concept of the state were to be narrowed so as to 
coincide with the law as a governing order of social values, how 
could those legally irrelevant or unlawful acts of the state’s 
agents and citizens be explained in theory? Kelsen’s answer, 
quite consistently, is that they can be explained only as purely 
factual events, that is, as individual actions of the persons con- 
cerned, without any reference to the objective order of the 
state.“ Yet this means that as far as those acts are concerned 
the state, which provides their framework of reference, dis- 
appears as an objective whole transcending the fluctuating psy- 
chophysical relationships between individuals. To this extent 
the state is reduced to a bundle of such casual relationships 
between individuals; which, on a larger scale, is the legitimate 
object of Kelsen’s own scathing criticism against the psycho- 
logical theories of the state. It may be concluded that an ade- 
quate conception of the state as a comprehensive phenomenon 
of social life, as the common framework of acts of political and 
governmental significance, cannot at all be gained by identify- 
ing the state and its legal order. 

In any event the question of the state’s relation to law, if 
defined in other terms than those of purely normative identity 
within a single and universal legal system, leads us beyond the 
bounds of Kelsen’s pure legal theory. This theory does, indeed, 
provide a viewpoint of permanent heuristic value by distin- 
guishing between the objective meaning of the legal order and 
its social relevancy and operation and isolating the two for pur- 
poses of investigation. It runs into difficulties only when it ele- 


4 Staatsbegriff, pp. 96-97. 
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vates those heuristic principles into absolute verities. It gives 
due emphasis and fresh illumination to the independence of the 
contents of legal values and standards, as such, from their 
underlying facts, which include above all the relationships of 
power. Its bold technique of identifying or co-ordinating all 
regulatory ideas with one another while divorcing them from 
social facts does not resolve the problem of how those objective 
values are related to social power and organization. But it helps 
more forcefully and clearly to restate that problem. 


BROOKLYN COLLEGE 





NEO-MACHIAVELLISM AND ETHICAL NIHILISM 


SIEGFRIED MARCK 


I. ORIGINAL MACHIAVELLISM AND ETHICS 


VERY criticism against Machiavellism ought to begin 
with a distinction between the great political thinker 
Machiavelli himself and that which we are accustomed 

to call Machiavellism. Machiavelli does not glorify the attitude 
of political immoralism as an end in itself. He intends to give 
a purely realistic analysis of politics from the viewpoint of that 
which is done and not from that which ought to be done. The 
rules which he develops are imperatives neither of a positive 
nor of a negative ethics. They are suggestions for a political 
technique. They represent precisely the “hypothetical impera- 
tives’ in the sense of the Kantian theory of ethics. They are 
proposals for prudence conditioned by morally indifferent goals. 
The single goal to which this technique is adjusted is, according 
to Machiavelli, to obtain power and to hold it. Political aims 
are to be pursued in the realm of “‘necessita.”” Necessity domi- 
nates reality; it is independent of our wishes, imaginations, and 
moral postulates. 

It appears to me more appropriate to follow up the real truth of a mat- 
ter than the imagination of it, for many have pictured republics and prin- 
cipalities which in fact have never been known or seen, because how one 
lives is so far distant from how one ought to live, that he who neglects 
what is done for what ought to be done, sooner affects his ruin than his 


preservation. For a man who wishes to act entirely up to his professions 
of virtue soon meet with what destroys him among so much that is evil. 


The final words of this last sentence seem to embody a pessi- 

mistic opinion about human nature. But pessimism is not the 

decisive element in Machiavelli’s psychology. Even this alleged 

pessimism is an element of a realistic attitude toward human 
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nature, whereas pessimism could still contain a more moral 
judgment. He compares the nature of man with the centaur, 
which is composed of both man and beast. So man himself has 
an essentially human character and at the same time has the 
nature of a beast. The prince has to avail himself of both sides 
for his purposes. In order to dominate the beast in man, he has 
to develop in himself the force of a lion and the cunning of a fox. 

Thus, in its intentions, Machiavelli’s political technique is 
morally indifferent and not consciously antimoral. In the life 
of everyone there is certainly a sphere in which moderated self- 
ishness, the seeking of one’s own interests and advantages, is 
morally indifferent and justified, and therefore the means 
adopted to this goal have the same justification. The rules of a 
political technique are thus able to master given situations and 
to overcome necessita by the human will. Machiavelli’s rational 
analysis of the relation between certain political means and the 
sole goal of power politics renders this realistic thinker a typical 
representative of modern times. He endeavors to deal with poli- 
tics liberated from all dogmas, metaphysical presuppositions, 
and prejudices. Thus he discovers the autonomy of political 
science. Science should achieve the sovereignty of its own meth- 
ods. And its subject matter—namely, politics—becomes auton- 
omous too, a realm independent of moral and theological con- 
siderations. As a precursor of Hobbes, Machiavelli represents 
this type of modernity which is realistic and rationalistic at the 
same time and seeks to apply the methods of science to all 
fields of human activity. 

But does not the idea of a complete autonomy of the sphere 
of politics in itself lead to immoralistic consequences? Does not 
separation of politics from moral considerations involve immor- 
alism? In this area is not the emancipation of politics from 
ethics equivalent to an anti-ethical attitude? Indeed, Machia- 
velli and the classical forms of a Machiavellism cannot avoid 
immoral complications, though this immoralism is not intended 
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in their fundamental principles. A conflict between the autono- 
mous and realistic method in politics and the moral sphere be- 
comes inevitable, for the ‘hypothetical imperatives” of a politi- 
cal technique and the categorical imperative of the moral laws 
have the same field to which they claim to be applied—namely, 
the human psychic life. However, in the case of conflict between 
the roles of political technique and moral laws, Machiavelli un- 
hesitatingly decides against morality. He glorifies the cruelty 
of Cesare Borgia by which the Romagna was reconciled and 
unified in contrast to the mercifulness of the Florentine people 
which permitted Pistoia to be destroyed. He recommends not 
to keep faith when it is against one’s own advantage. He recom- 
mends also hypocrisy and even assassination, because men must 
be either well treated or crushed. In general, there is a choice 
to destroy or to be destroyed, to be hammer or to be anvil. 
One of the reasons for the inevitable transition from moral 
indifference to immoralism is the following: it is not possible 
to deal with human beings as completely natural beings. A 
technique always is the application of natural science or at least 
of a science of pure facts. But human beings as such can never 
be dissolved in problems of a natural science, and, therefore, 
the purely technical viewpoint concerning man is never satis- 
factory. Human acts are never entirely indifferent to moral val- 
ues. Ethics as a value science, therefore, is immediately in- 
volved when we are concerned with men, and we cannot dis- 
pense with ethics even in the realm of psychology. To act signi- 
fies a choice, and by virtue of this choice human acts escape 
the pure realm of necessity and enter the realm of freedom. 
The concept of a psychic life is not possible without considera- 
tion of tasks which man sets for himself. The nature of a cen- 
taur transcends the nature of a pure animal. Though we must 
defend Machiavelli at first against the banal prejudice of im- 
moralism which misunderstands the deeper motives of his eman- 
cipation of politics, on a higher level of the analysis this re- 
proach is justified. Immoralism is not the conscious presupposi- 
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tion of his theory but the consequence of his scientific and prac- 
tical principles. 

Nevertheless, there are several factors which mitigate this 
criticism. Though there is no moral justification of the total 
supremacy of power politics in relation to moral values, Machia- 
velli is right in his thesis that power is the substance of politics. 
The state has not only a natural sphere in which it is interested 
in maintaining its existence like every animated being; but even 
in its highest functions—namely, as embodiment of law—the 
state needs power because a powerless law signifies a contradic- 
tion in itself. Positively, power belongs to the concept of law 
as a constituent element, and a positive law is distinguished 
from the merely ideal character of justice by the possibility of 
execution. Since the state can never be separated from this fac- 
tor of power, it represents the substance of politics. It is not 
identical with force, but force remains the ultimate instrument 
to prove power. 

Another motive which in part might condone Machiavelli’s 
conception is his insight into the particular conditions of a state 
of emergency. The distinction between a normal situation dom- 
inated by the norms of ethics, justice, and law and the particular 
modifications of these norms in a state of emergency is basic to 
all political ethics. We shall later see that the attempt to abol- 
ish these distinctions leads to the most radical Machiavellism 
in our time—one which is really identical with a complete im- 
moralism. Nevertheless, the norms which are adjusted to a nor- 
mal situation and which create it must be modified by the exi- 
gencies of an extraordinary situation. Even in private life de- 
fense in case of peril is allowed. Though Machiavelli exaggerates 
the role of necessity in comparison with the free decision of 
man, he knows very well the requirements of situations domi- 
nated by the pressure of necessity. Of course, it is morally nec- 
essary that the state of emergency be considered as a provi- 
sional state and that a fancied emergency do not constitute a 
pretext for despotism. 
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It is not only situations that modify moral and legal laws. 
The contents of these laws are also dependent on the subjects 
to whom these laws are addressed. The great collective organi- 
zations are different from private persons. No morality can ig- 
nore entirely the role which a natural selfishness plays in the 
life of every person. It must show some regard for the natural 
factor in the structure of the individual. The concrete moral 
laws must be adjusted to the concrete character and to the his- 
tory of every individual. The principle of equality remains here 
a formal one, or at least it is valid only for the most general 
contents in a moral code. It cannot be denied that the natural 
factor, the real and concrete structure of the great power or- 
ganizations which states represent, differs from the character 
of private persons. The postulate that the same laws must gov- 
ern the life of individuals and of states, therefore, has an ab- 
stract character and is in contradiction to the phenomena of 
history. The moral and cultural factor in these organizations 
as well as the natural factor is more highly developed than the 
natural and cultural side of the individual. The integration of 
these factors in the acts of a collective personality corresponds 
to this level: the moral functions as well as the natural ones 
appear here in much greater scopes. Finally, the statesman as 
such is never a purely private person who would have only a 
private conscience. His ethics must be those of an attorney who 
at any rate is not allowed to act against the interests of his 
client. The assertion of Machiavelli that a liberator of Italy 
would be justified in applying immoral means for this single 
aim is an exaggeration of this principle; but, nevertheless, the 
principle itself embodies the proper nucleus in these famous 
ideas. 

Thus, everywhere the criticism of Machiavelli ought to be 
mitigated by the consideration that a restricted power politics 
is different from an unrestricted one and that the justification 
of a restricted power politics arises from the very character of 
the political sphere itself. 
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Il. THE REVIVAL OF MACHIAVELLISM IN NINETEENTH- 
CENTURY GERMAN PHILOSOPHY 

The political philosophy of Machiavelli might be regarded 
as a heroic remedy in strengthening the natural and, so to speak, 
the biological aspect of the states. It can also be a poison, by 
freeing power politics from all ethical inhibition. In the cen- 
turies which followed the publication of Machiavelli’s The 
Prince this philosophy was in general clandestinely adopted and 
publicly condemned. The raison d’état was treated like a poison 
which could be useful for adepts and dangerous for average 
people. The optimistic and humanistic trends of the eighteenth 
century were entirely opposed to Machiavellism, but the politi- 
cal practice of the period of enlightenment could not dispense 
with its principles. For instance, Frederick II, the philosopher 
on the throne of Prussia, wrote in his early years an “anti- 
Machiavelli,”’ but his political practice was in contrast with 
this theory, and he later confessed that anti-Machiavellism may 
represent a hope for the future but that Machiavelli was in har- 
mony with historical reality. 

We encounter a real and open renascence of Machiavellism 
in the German philosophy of the nineteenth century. In the 
consolidated national states of western Europe the poison or 
the remedy of Machiavellism was already digested and assimi- 
lated. But the Germany of the closing eighteenth and the open- 
ing nineteenth centuries seemed to be avid for the potent potion 
of Machiavellism in order to vanquish her political weakness. 
The philosophy of Hegel is especially characteristic of this situa- 
tion. He recognizes that the Germany of his day does not rep- 
resent a state, because she does not possess sovereignty or the 
capacity to defend herself against enemies. He is deeply im- 
pressed by Napoleon, whom he saw after the Battle of Jena and 
whom he calls ‘‘the world-mind on horseback.” Thus, he tries 
to reconstruct Machiavellism as an element of his metaphysical 
idealism. In Hegel’s system power politics becomes a part of 
an idealistic system. In this philosophy political idealism is lib- 
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erated from the concept of natural law, and Machiavellism be- 
comes a legitimate element in a system of ethics. This trans- 
formation is only possible on the basis of an absolute idealism 
in which the reality itself is identified with that which is ideal. 
In other words, Hegel’s absolute idealism is a so-called Jdeal- 
realismus. The rationalistic idealism of enlightenment is here 
transformed into a romantic one. It proclaims the pantheistic 
identify between the ideals and the reality. ““That which is rea- 
sonable, is real; that which is real, is reasonable.” In the opin- 
ion of Hegel, reason is not opposed to nature and reality, in the 
sense of a mere imperative in a dualistic philosophy. Reality is 
an emanation of the divine reason. It is entirely impregnated 
by reason. Real states are, therefore, emanations of absolute 
reason; they have their temporal aspect but also something of 
eternity. They are metaphysical personalities or terrestrial 
gods, unities of values and reality. Power politics becomes moral 
in itself, because a pantheistic ethics transcends the dualism of 
law and nature. Hegel’s philosophy signifies a restitution of 
paganism in the midst of Christianity. (We shall observe the 
triumph of the pure paganism in the totalitarian systems.) 
Hegel intends to give a good conscience to power politics 
through this reconciliation between political rationalism and 
the Platonic and Christian ideas. 

Nevertheless, we find in Hegel’s philosophy a restriction upon 
the absolute character and the full independence of the politi- 
cal sphere imposed by the supremacy of culture. Art, religion, 
and philosophy belong to the area of the absolute mind, which 
is a higher form of self-realization of the divine mind than the 
so-called objective mind. The state belongs to this sphere of 
the objective mind and its terrestrial substance, while the ab- 
solute mind possesses a purely divine substance. The state or 
the mundane God remains for Hegel restricted by the really 
divine God who reveals himself in history—that is, in the crea- 
tion and in the destruction of states. 

Hegel’s synthesis of Machiavellism and idealism is condi- 





192 ETHICS 


tioned by his pantheistic metaphysics. This would not be pos- 
sible without that strange idea which almost represents a self- 
caricature of Hegelianism, namely, the concept of subterfuge 
of the absolute or divine reason. The purely natural or demo- 
niacal powers of history—indeed, evil itself—are instruments 
for the aims of Providence. This is the consequence of Hegel’s 
metaphysical dialectic in the philosophy of history. 

Hegel’s conception of the state, of power politics, and of his- 
tory remained very efficacious among German historians and 
statesmen of the nineteenth century. The pantheistic basis 
gradually became weaker. But the glorification of state, of po- 
litical success, and of the historical process as an end in itself 
was maintained. Though the idea that purely cultural values 
are independent of the state is not abandoned, the naturalistic 
and realistic side of Hegelianism begins to prevail and becomes 
autonomous. Especially Treitschke, whose political doctrine is 
influenced by the political practice of Bismarck, is a representa- 
tive of the transition from pantheism to a new naturalism. 
Treitschke glorifies Machiavelli on account of his doctrine that 
the state is power and nothing else but power. He declares his 
contempt for the statesman who on the occasion of the fall of 
his fatherland might comfort himself by the consciousness that 
at least he himself always acted in harmony with the moral 
and religious laws, even when they entailed a danger for his 
country. It is well known that, during the first World War, 
Treitschke, together with Nietzsche and General Bernhardi, 
were declared responsible for Germany’s Neo-Machiavellism, 
her unrestricted Machiavellistic power politics, and the neo- 
paganism which was opposed to the Christian traditions. How- 
ever, in the Germany of this period both the pantheistic and the 
Christian tradition were strong enough to prevent the passage 
to a pure neopaganism. And power politics was determined by 
the traditions of Bismarck, who never glorified an unrestricted 
power politics but, on the contrary, defined politics as the art 
of what is possible. 
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Not only the conservative historians or statesmen in Ger- 
many were influenced by Hegelianism. We know that the phi- 
losophy, the sociology, and the political theories of Marx sprang 
from the Hegelian traditions. Thus, an element of Machiavel- 
lism appears also in the doctrines of Marx. The Italian thinker 
Benedetto Croce designated him occasionally as the Machia- 
velli of the proletariat. As against the so-called ‘‘utopian”’ so- 
cialism Marx intends to create a realistic one. Since the ideal 
always compromises itself when it comes in conflict with the 
facts, it becomes necessary to demonstrate these tendencies 
within the facts by which the ideal could be realized. Socialism, 
which according to Marx represents the ideal social order, is to 
be demonstrated as the necessary tendency in the evolution of 
capitalism itself. The ideal becomes powerful when it can be 
understood as a necessity inherent in the inevitable tendencies 
of evolution. And the bearers of this evolution, the class of the 
modern proletariat, have according to this doctrine the guar- 
anty of passing from the utmost impotence to the highest power, 
because they represent the grave-diggers of capitalism, the de- 
cay of which becomes necessary by its own internal contradic- 
tions. Marx, therefore, can formulate the judgment that the 
proletariat does not have to effectuate ideals; like a midwife, 
its function is to deliver the elements of a new society from the 
bosom of the old. Marxian evolutionism is consequently an ex- 
pression of the tendency to make the ideal powerful and irre- 
sistible. Nevertheless, Marx’s realism cannot repudiate its ori- 
gins in an idealistic philosophy, even in the absolute idealism 
of romanticism. Hegel’s Jdealrealismus is transformed by Marx 
into a Realidealismus. This idea becomes possible by virtue of 
a prophet who transforms himself into a realist in order to abol- 
ish the misery of the existing social order and to fulfil Machia- 
velli’s postulate of the armed prophet. He converts idealism 
into a function of realism because, like Hegel, he hates a power- 
less ideal. When the belief in the absolute power of metaphysi- 
cal ideas in the manner of Hegel is abandoned, he who is inter- 
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ested in the guaranty of the victory of the ideals is obliged to 
choose this course. He turns that which ought to be into a nec- 
essary result of that which is—that is, of a real evolution. In 
the philosophy of Hegel absolute reason resorted to some Mach- 
iavellistic tricks to fulfil its aims; in the philosophy of Marx 
social evolution serves the power politics not of a state but of 
an economic class, and its Machiavellistic detours are intended 
to bring about finally a stable and reasonable social order. 


III. CONTEMPORARY NEO-MACHIAVELLISM AS TYPE 
OF NIHILISM 


In the totalitarian systems of our day we encounter a radical 
form of Machiavellism. While its old forms maintained a cer- 
tain belief in moral values which were in general recognized, 
though restricted in the sphere of politics, the modern Machia- 
vellism leads to an annihilation of values themselves. It be- 
comes a trend which recognizes only the natural area of the 
human being and liberates itself from this idea of the “centaur”’ 
which was still decisive in the attitude of Machiavelli. Roman- 
ticism had prepared this glorification of the natural side of man 
by its pantheistic identification of mind and nature. But it was 
far from this pure naturalism which is characteristic of the Neo- 
Machiavellism. The annihilation of values does not differ 
greatly in the various totalitarian systems. When we compare 
the two lines of evolution, the one of which stems from Hegel 
through Bismarck to Hitler and the other from Marx through 
Lenin to Stalin, we can discover the same decay in the acknowl- 
edgment of values, the same tendency to pass from power poli- 
tics, restricted by values and realistic considerations, to an un- 
restricted Machtpolitik. 

We tried to justify certain elements of Machiavellism by the 
state of emergency, by the attorney-for-the-defense ethics of 
the statesman. It is characteristic of all totalitarian systems 
that the state of emergency becomes here permanent. Thus, 
the gulf between an exceptional situation and a normal one is 
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entirely bridged. The German jurist and philosopher of law, 
Carl Schmitt, is perhaps the most characteristic exponent of 
these theories. Though he himself in his earlier writings dis- 
tinguished between a provisional dictatorship and dictatorship 
as a permanent “constitution” of a state, he finally constructed 
all normal political life on the premises of the exceptional situa- 
tion. This means that a state of emergency, war, and dictator- 
ship become for him the fundamental categories of all political 
science and the life of states. He arrives at this essentially fas- 
cist philosophy of law through his dual theories—namely, his 
definition of sovereignty and his concept of politics. In his ear- 
lier writings he defined sovereignty by the challenging formula: 
He is sovereign who controls the state of emergency. This is a 
definition in the sense of Hobbes and Machiavelli. Sovereignty 
is here a concept in which not law but power plays the supreme 
role. Nevertheless, it could represent a paradoxical form in 
which the rule becomes known by the exception, because even 
this exception confirms the rule. In other words, also in the 
case of recognition of the sovereignty of law this sovereignty 
could be defined by the state of emergency, if this state is noth- 
ing else but a provisional one. The law itself would then estab- 
lish the condition of its suspension, and the limit point is a 
symbol for the triumph of the structure of the normal situa- 
tion constituted by rules. But in the philosophy of Schmitt the 
difference between the exception and the normal case disap- 
pears more and more, and finally the exception does not con- 
firm the rule but, on the contrary, becomes fixed for the normal 
state. The transformation of the exception into the normal it- 
self is identical with the destruction of the norm. The imma- 
nent consequence of his standpoint led Schmitt to the proclama- 
tion of pure existence as measure and value of the political 
sphere and finally of all other spheres of human activity. This 
attitude marks a return to complete naturalism in political phi- 
losophy 

In a famous treatise, The Concept of Politics, Schmitt arrived 
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at a naturalistic definition of politics in which all norms are 
abolished. This philosophy puts on at times the mask of the 
modish philosophy of existence which was represented by M. 
Heidegger and Karl Jaspers as a religious philosophy and for 
which the Danish thinker Kierkegaard paved the way. Never- 
theless, the crude naturalism of Schmitt’s standpoint is evident. 
Politics is defined by the relation of man to a possible enemy. 
The constellation of human groups, according to alliances which 
are directed against an enemy, characterizes the specifically po- 
litical attitude. The friend-enemy relation becomes in this way 
the constituent factor of politics. An attitude becomes political 
(according to Schmitt) when it more and more loses its objec- 
tivity and is determined by the so-called existential contrast, by 
personal opposition against the enemy. But who is this enemy? 
He is the other being as such, every stranger who is not myself; 
for a community, every other community; for a people, every 
other people. In changing constellations the other individuality 
may become an enemy on account of the mere fact of being 
different. The struggle against the enemy is always a struggle of 
one’s own existence against the alien existence. Now this enemy 
is not a private enemy but a public one when we are concerned 
with political relations. Thus the struggle in which the whole 
existence is at stake is identical with war. We have here a defi- 
nition of politics as synonymous with war and such an attitude 
represents indeed the most radical form of power politics and 
Machiavellism. As the emphasis on existence as opposed to all 
norms signifies the conscious essence of political theory, this 
Neo-Machiavellism becomes sheer cynicism. The enemy is ex- 
plicitly distinguished from a mere adversary in discussions or in 
economic competitions. These adversaries are defined by ob- 
jective contrasts in which not the whole existence is at stake, 
in which a compromise or an objective decision between the 
contradictions is possible. Even wars have in other periods the 
structure of a highly intensified opposition of interests. They 
could be terminated by compromises, by a new balance of 
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power, or by economic adjustments. War which is based on the 
assumption that the nature of another being and its very exist- 
ence constitute an implacable factor and a possible provocation 
always bears the character of a conflict which can end only with 
the complete destruction of the enemy. Thus, a theory in which 
the enemy is conceived as the essence of political relations be- 
comes the theory of total war. It glorifies anarchy in interna- 
tional relations. 

Likewise the internal life of the state is determined, in the 
opinion of Schmitt, by this concept regarding the enemy. The 
state becomes for him a machine to destroy external and inter- 
nal enemies. In the permanent state of emergency, which is 
another expression for a permanent, though sometimes latent, 
civil war, persons who have other opinions than those of the 
rulers must be annihilated. They possess no natural rights, and 
all restrictions upon the power of the state disappear here. In 
extending the concept of politics to all areas of social life, this 
theory is characteristic of the totalitaritan state in its foreign 
as well as in its domestic behavior. The political sphere becomes 
total; that means all opposition between the community and the 
individual has to be abolished. No tension between state and 
society, such as was still recognized by Hegel, can now be tol- 
erated. Neither in the foreign nor in the domestic policy of a 
totalitarian state are neutral zones tolerated. Neutrality is in 
itself a provocation against the totalitarian pretentions, as is 
confirmed by the war policy of the Third Reich. Neutral areas 
in the domestic life of the state would require a certain inde- 
pendence from politics. But such independence is in radical con- 
trast to the concept of a totalitarian state itself. The complete 
destruction of liberalism is symbolized by the abolition of this 
relative freedom of private life, science, religion, education, and 
all culture from domination by politics. 

The totalitarian attitude which proclaims the universality of 
politics and which itself is defined by the enemy relation is es- 
pecially characterized by the nature of the modern totalitarian 
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propaganda. It, too, is a real renaissance of Machiavellism. 
Karl Mannheim defined totalitarianism by the concept of nega- 
tive democracy. This definition is especially justified by the 
nature of this kind of propaganda. In modern power politics 
propaganda attains an enormously greater importance than in 
other periods not only because of its improved technical means 
of communication but also by the fact that the masses them- 
selves entered the stage of world-history. ‘We live in an age 
when a policy to be successful must be supported by the 
masses,”’ says Goebbels, the propaganda minister of the Third 
Reich. At first the role of the masses in modern history seemed 
to weaken basic power politics. Their influence seemed to make 
society and states more liberal and more peaceful. Masses de- 
manded their autonomy and respect for their own integrity. 
They refused to be cannon fodder for the interests of ambitious 
princes. But the new feudalism and new despotism of our day 
is at least temporarily able to mold the will of masses even 
against their own interests. Paul Valéry, the French thinker 
and poet, declared on one occasion that all politics aims to treat 
human beings as things. The modern form of propaganda, in 
any event, tries to transform the masses into simple instruments 
of a superior way. In modern propaganda we find that combi- 
nation of force and cunning which Machiavelli sets up as a 
sine qua non of power politics. It represents a technique in 
which all respect for the human personality has disappeared. 
Thus, it is the expression of a complete and most highly de- 
veloped naturalism. It becomes an end in itself. Finally prop- 
aganda is not a tool of the idea but the idea a tool of propa- 
ganda. 

This reverse in the relation between aims and instruments is 
a symptom of a decay of Machiavellism itself and of this civili- 
zation, for the beginning of which it was a characteristic ex- 
pression. Nihilism always reverses the normal relation between 
aims and instruments, because without the recognition of cer- 
tain values all aims become indifferent and no aim has a dis- 
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tinction. Carl Schmitt boasted of the destruction of the so- 
called “general ideas” as a result of his attitude. These general 
ideas represent nothing else but the values which were constit- 
uent for the European civilization not only from the Renais- 
sance until our days but even from the year 1 until the twentieth 
century. Neo-Machiavellism transcends all limits of a restricted 
power politic. As a glorification of unrestricted power politics, 
as cynicism and nihilism, it is a most dangerous symptom of the 
decay of our occidental civilization. 


CENTRAL Y.M.C.A. COLLEGE 





THE PROBLEM OF IMPUTATION IN THE 
SOCIOLOGY OF KNOWLEDGE 


ARTHUR CHILD 


HE sociology of knowledge, like historical material- 

ism, attributes certain ideas or sets of ideas to definite 

social groups as in some sense belonging to, or peculiarly 
characteristic of, those particular groups. This ascription or ref- 
erence of an idea or constellation of ideas to a social class, 
stratum, or other group is known as “imputation.”’ 

But, if reflectively considered, the process of imputation is 
seen to involve a grave and basic problem. For why should one 
refer an idea to this group rather than to that? What grounds 
are there for asserting that such and such is an instance of 
bourgeois or of proletarian mentality? Wherein does one dis- 
cover the criteria that could justify such an imputation? In 
the main, both sociologists of knowledge and historical material- 
ists (as well as others) have committed imputations with the 
most admirable energy but without considering whether their 
energy had any theoretical justification. Of the former only 
Ernst Griinwald and Karl Mannheim and of the latter only 
Georg Lukacs have perceived the problem with sufficient clarity 
to attempt a cogent answer. It is chiefly the answers proposed 
by these men which we shall examine here. 

The examination will proceed by internal criticism. For the 
sake of the argument, therefore, we shall have to assume, un- 
critically, a great number of propositions that form the founda- 
tions of the theories under consideration. We shall assume, for 
instance, that class stratification constitutes the essence of social 
structure, that there is a proletarian ideology and a bourgeois 
ideology, that certain sets of ideas belong to one ideology or to 
the other. And as the occasion arises, we shall draw upon what- 
ever specific assumptions seem necessary for the development 
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of our criticism. We wish to emphasize, however, that we take 
no responsibility for these unexamined assumptions. 


I 


Before considering the more cogent answers to the problem 
of imputation, we must clear certain naive answers out of the 
way. 

At first thought the problem might seem very simple. For, 
if I only find out to what class a man belongs, have I not dis- 
covered, thereby, the class to which I should impute his ideas? 
But this solution raises two difficulties as serious as the original 
problem. To begin with, how does one determine the class to 
which a man belongs? Does he belong to the class into which 
he is born? Not always. Then does a man belong, at any given 
moment, to the class to which he is affiliated at the particular 
time? Again no, at least with reference to the problem of im- 
putation, for his mind can remain with the class to which he 
previously belonged. But perhaps he belongs to the class to 
which he feels he belongs? Hardly; a poor clerk’s delusions of 
grandeur do not make him a captain of industry. Thus the 
problem of imputation begins to appear less simple than it ap- 
peared at first. 

But let us go on to the other difficulty with our naive solu- 
tion: assuming that at last one had determined to what class 
a man belonged, one might still have to impute his thought to 
another class. To take an obvious illustration, no one would 
deny that Marx belonged, by upbringing and education, to the 
bourgeois intelligentsia; that Engels, as a Manchester mill- 
owner, belonged outright, in a socioeconomic sense, to the capi- 
talist class; and that Lenin belonged, by birth, to the lesser 
nobility. Although none of these men is known ever to have 
dug a ditch, yet their thought virtually constitutes what is re- 
ferred to as “proletarian ideology.” On the other hand, there 
are genuine working men—and not a few of them—whose 
thought reveals never a trace of this ideology attributed to their 
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class, whose thought might even prove decidedly capitalistic. 
But how can the sociologist of knowledge justify these astonish- 
ing imputations? If there are proletarians whose thought is not 
proletarian and nonproletarians whose thought 7s proletarian, 
where, then, can one discover the criterion for proletarian 
thought—and for the thought, moreover, of every class and 
stratum and sector of society? 

Ernst Griinwald mentions a slightly more sophisticated an- 
swer than the extremely unreflective one considered above: 

The answer that is often given at this point, that to the proletariat is 
to be imputed the thought which is “‘adequate” to proletarian being, does 
indeed introduce a new concept, but it does not signify any solution of 


the problem. It only pushes the problem back a stage. For what thought 
is adequate to proletarian being, so that it could be imputed to it? 


In point of fact, this solution seems to be completely circular: 
it says, in effect, that proletarian thought is thought that is 
proletarian. But, of course, proletarian thought, if admitted, 
would in some sense or other be adequate to proletarian being. 
So this solution is no solution at all. 


II 


We therefore continue with the solution implicit in the eco- 
nomic-interest theory of ideology. According to this theory, 
thought is the direct causal product of economic interests.’ It 
is implied by such a doctrine that proletarian thought is thought 
that serves the interests of the proletariat; bourgeois thought, 
thought that serves the interests of the bourgeoisie, etc. But 
we can no more accept this notion than we can accept the ut- 
terly superficial theory on which it rests. 

Let us assume that the thought imputed to a certain class 
does not serve the interests of that class. What are we to say 


* Das Problem der Soziologie des Wissens (Wien-Leipzig, 1934), p. 9I. 

2 This theory best appears, in all its barren clarity, in the following articles of Paul 
Szende: “Eine soziologische Theorie der Abstraktion,” Archiv fiir Sozialwissenschaft 
und Sozialpolitik, L, Heft 2 (1922), 407-85; and “Das System der Wissenschaften und 
die Gesellschaftsordnung,” Kilner Vierteljahrshefte fiir Sozialwissenschaften, 11, Heft 4 


(1922), 5-17. 
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in such a case? Are we to say that the imputation is incorrect? 
We must, of course, admit the possibility of incorrect imputa- 
tions. But suppose that a prominent characteristic of a certain 
class is precisely the contradiction between its ideology and its 
interests; one could not refuse, merely because of the dogmas 
of the economic-interest theory, to impute that ideology to the 
class in question rather than to the class or classes whom the 
contradiction might actually benefit. This theory may receive 
a surface plausibility from the habit, in Marxian discussions, of 
imputing to a certain class ideas that also obtain and may even 
prevail in quite another class. One finds an endless reiteration 
of such phrases as “petty-bourgeois tendencies in the ranks 
of the working class,” the “bourgeoisification” of the proletar- 
iat, the “‘proletarianization’” of the petty bourgeoisie (taking 
these expressions to refer, in the present context, not simply to 
economic but rather to ideological conditions). But, as we shall 
see, such imputations can receive a more plausible justification 
in another theory of imputation. 

To raise further objections to the economic-interest theory: 
An ideology, by hypothesis correctly imputed to a certain class, 
may also further the genuine and long-range interests of quite 
a different class, even though it would be wrong, save from the 
point of view of a dogma, to impute this ideology to the second 
class as well. Again, in cases where the thought of a class is 
determined by the social structure as a whole or by the relation 
of that class to the totality of social relationships, the ideology 
in question may be altogether irrelevant to economic interests 
except in the most roundabout fashion. It may not serve the 
economic interests of any class at all. Yet this circumstance 
could not justify a sociologist of knowledge in refusing to im- 
pute that ideology to the class concerned, especially if the cor- 
responding ideologies of other classes varied according to the 
differences of position in the social structure. 

In view of all these points, we must reject as wholly inade- 
quate the theory that service to class interests can constitute 
the criterion for imputation. 
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TI 


It is an obvious and interesting fact that not all proletarians 
and perhaps none of them—possess the totality of what is re- 
ferred to as “proletarian ideology.” Karl Mannheim has de- 
veloped a theory intended to overcome the difficulty raised by 
this fact. He postulates what is apparently an ideal totality of 
the ideology of a class—a totality that lies at the base of, and 
is implicit in, each individual judgment of every member of the 
given class. Although the mental world “belonging to a social 
group in a given historical situation” could never, he says, come 
into existence as a totality ‘without the experiences and pro- 
ductive responses of the different individuals,”’ yet 
. ... its inner structure is not to be found in a mere integration of these 
individual experiences. .. . . Every individual participates only in cer- 
tain fragments of this thought-system, the totality of which is not in the 
least a mere sum of these fragmentary experiences. As a totality the 
thought-system is integrated systematically, and is no mere casual jumble 
of fragmentary experiences of discrete members of the group... .. / As soon 
as the total conception of ideology is used, we attempt to reconstruct the 
whole outlook of a social group, and neither the concrete individuals nor 
the abstract sum of them can legitimately be considered as bearers of 
this ideological thought-system as a whole. The aim of the analysis on 
this level is the reconstruction of the systematic theoretical basis under- 
lying the single judgments of the individual.’ 

Later Mannheim discusses the problem of imputation more 
explicitly. He thinks that the task of imputation proceeds on 
two levels. The first level “. . . . deals with general problems of 
interpretation. It reconstructs integral styles of thought and 
perspectives, tracing single expressions and records of thought 
which appear to be related back to a central Weltanschauung 
which they express.”* But the problem of imputation is not 
yet completely solved on the first level. For the question arises 
of “.... whether this explicit reference to a central outlook 

3 Karl Mannheim, Ideology and Utopia, trans. Louis Wirth and Edward Shils (New 
York, 1936), p. 52. 

4 Ibid., p. 276. 
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which proceeds purely on an intellectual level actually corre- 
sponds to the facts.’’> Hence a second level of imputation be- 
comes necessary. On the second level one investigates the ex- 
tent to which given groups have, in fact, thought in terms of 
the ideal types constructed on the first level, as well as the 
measure in which 

....in individual cases, these ideal-types were actually realized in their 
thinking This method offers the maximum reliability in the recon- 
struction of intellectual development, since it analyses into its elements 
what at first was merely a summary impression of the course of intel- 
lectual history, and by reducing this impression to explicit criteria makes 
possible a reconstruction of reality.® 


After the structure and tendency of a style of thought has been 
worked out, comes the task of its sociological imputation. One 
attempts to explain “the forms and variations in conservative 
thought, for example,” by deriving them “firstly from the com- 
position of the groups and strata which express themselves in 
that mode of thought’”’; and one seeks, secondly, “‘to explain 
the impulse and the direction of development of conservative 


thought through the structural situation and the changes it 
undergoes within a larger, historically conditioned whole... ., 
and through the constantly varying problems raised by the 
changing structure.”’ And this systematic method of attacking 
the difficulties of imputation seems very impressive. 

But Mannheim’s account immediately provokes a number of 
questions. For instance, Mannheim postulates an integrated 
totality of thought which exists in the mind of no individual. 
But where, we ask, is the proof that such an integrated totality 
does in fact exist? Mannheim appears to admit the difficulty 
when he states that the sociology of knowledge has before it the 
problem of ascertaining the extent to which this integrated 
totality is actually realized. Yet he also claims for his construc- 
tion of ideal types the function of reconstructing reality! And 
how the construction of an ideal type can be equated with the 


5 Ibid. 6 Tbid., p. 277. 7 Ibid., pp. 277 f. 
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reconstruction of reality is not made clear. Far from being a 
reconstruction of reality, this ideal type or integrated totality 
would seem to exist solely in the mind of the investigator. Es- 
pecially as, according to Mannheim, it not only does not exist 
in the minds of concrete individuals but, moreover, cannot le- 
gitimately be imputed, as a whole, to the sum of individuals— 
to the social group. But if thought can be imputed neither to 
individuals nor to a group, how can Mannheim speak, with 
consistency, of any imputation at all? 

And how can Mannheim both declare that the integrated 
structure belongs “‘to a social group in a given historical situa- 
tion’’ and assert that “neither the concrete individuals nor the 
abstract sum of them can legitimately be considered as bearers 
of this ideological thought-system as a whole’? Perhaps the 
“concrete” group would be the bearer, but Mannheim does not 
say so; nor does he tell us what such a concrete group would be; 
nor does he explain how such a group could as a whole be the 
bearer of a system of thought possessed in its totality neither 
by any individual in the group nor by the sum of the individuals. 

How, moreover, is this “central Weltanschauung’’—which ex- 
ists neither in the mind of any individual nor in the collective 
minds of any group—to influence “‘the single judgments of the 
individual’’? For if the thought-totality does not exert an in- 
fluence on such judgments, it is difficult, if not impossible, to 
understand how that totality could “‘underlie” those judgments. 
Again, Mannheim speaks of each individual as ‘‘participating”’ 
in only certain fragments of the thought-totality. But where 
and in what manner does this totality exist that it can be par- 
ticipated in? Mannheim’s statement seems to imply (perhaps 
unintentionally) some sort of transcendent platonic subsistence 
for the integrated totality. But he nowhere proves or even dis- 
cusses this proposition. 

Finally, there is also a methodological objection to be made: 
surely Mannheim puts the cart before the horse. For he pre- 
sents the sociologist of knowledge as first discovering a thought- 
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totality—and why, one may ask, should it come to exist as a 
totality in the mind of the investigator and in no one else’s?— 
and afterward attempting to find some social group to impute 
it to. In point of fact, however, only by continually studying 
ideologies in direct connection with the social groups to which 
they presumably belong could the investigator even hope to 
attain results which would not be arbitrary, which would not 
be merely the products of his own mind, which would not be 
the cause of his seeking to impose a distorted interpretation 
upon reality. 

Mannheim’s theory of imputation therefore appears both in- 
consistent and inadequate to the problem. 


IV 


Next we must take up Ernst Griinwald’s serious and very 
important attempt to solve the problem of imputation. Because 
of the failure to find any criterion for imputation, one must ask, 
he says, whether the concept of “class” and of ‘‘proletariat”’ 
employed by the sociology of society (Gesellschaftssoziologie) 


proves adequate for the purposes of the sociology of culture 
(Kultursoziologie). And Griinwald feels that the problem of im- 
putation must remain insoluble “so long as it proceeds from that 
definition of a class—used by the sociology of society—as a 
‘group of men existing in the same class position.’ ’”’* He doubts 
that it is even meaningful to speak of the thought of a “‘class”’ 
as defined in that way. 

In view of these considerations Griinwald makes what he be- 
lieves an important distinction between the sociology of culture 
and the sociology of society. The former, he claims, cannot em- 
ploy the latter’s concept of class at all: it has its own concept of 
class. Hence, the above definition cannot be employed in the 
sociology of knowledge. ‘‘Here a ‘class’ is rather a metaphysical 
entity, endowed with its own consciousness, which can manifest 
itself in the thought and behavior of the individuals who par- 


§ Griinwald, op. cit., p. ot. 
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ticipate in (mot: who compose) it.”® But although a class is 
a metaphysical entity for the sociology of knowledge, the reality 
of this class entity is no more demonstrable than is the reality 
of such entities as Nordic race or Gothic man.*° 

Understanding a class as a metaphysical entity, perhaps we 
shall be able to solve the problem of imputation. 

For the sociology of culture, a class is not the sum of the single indi- 
viduals who possess certain characteristics in common; it is rather a total- 
ity, a principle that emanates [enéldsst] the individuals out of itself. A 
proletarian, for the sociology of culture, . . . . isa person who participates 
ontically in the metaphysical entity, ‘‘proletariat.’’ Here the proletariat 
comes before its members, who possess existence only through it 
the actual concrete situation of the proletariat, to one of the stages of its 
self-realization, corresponds a definite consciousness—not of the individ- 
ual proletarian, but—of the proletariat as such: the existentially adequate 
or—since the concept of existential adequacy is equivocal—the situation- 
ally adequate consciousness: the class consciousness. And just as the 
single individuals participate ontically in the proletariat, they likewise 
participate in its consciousness, even if—in consequence of its lesser ontic 
reality—they never completely comprehend it: from the standpoint of 
the single proletarian, therefore, class consciousness is the ideal-type of 
the situationally adequate consciousness." 


As on the objective side “‘. . . . the subject of imputation is 
not the individual proletarian but the proletariat in its total- 
ity. ...,” so likewise on the subjective side “. . . . the object of 
imputation is not an isolated postulate or value attitude but a 
whole system of meta-empirical concepts.”"? Groups of meta- 
physical postulates and value attitudes “. . . . join together into 
a structural unity whose unity is due to an affinity of mean- 
i For meaningful, that is, for intelligible, if often not 
explicable, reasons, propositions that are somehow ‘related’ join 
together into a unitary, closed system, into a set of axioms, a 
Weltanschauung.”*3 

The sociology of knowledge, Griinwald thinks, does not per- 


9 Ibid., p. 92. 1 Tbid., pp. 94 f. 
10 Tbid., p. 93. 12 Thid., p. 95. 13 Ibid. 
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form any imputations by imputing the “material of judgment” 
first to an individual and thence to his class. Rather, it makes 
imputations directly to the class without the intermediation of 
the individual subject and his categorial structure.*4 


Now it is no longer a question of whether a judgment is directly ade- 
quate to the social being of the individual thinking subject—to which 
question no answer can be found, since the individual consciousness can 
also be situationally inadequate: it approximates complete adequacy, 
according to the view of the sociology of knowledge, only in an infinite 
progression.—Now, on the contrary, the question of the adequacy of the 
sub- and superstructure of the individual is shifted to that of the adequacy 
of the being and consciousness of the whole class. And here the matter is 
simplified in that, according to the view of the sociology of knowledge, the 
class in its totality always possesses situationally adequate conscious- 
ness.'5. . . . For situational adequacy is no mere logical relation but is also 
a real relation. Consciousness is not merely fortuitously adequate to be- 
ing, because it has adapted itself to it subsequently—in connection with 
which, the question of what this adaptation really consists in would not 
at all be so easy to solve—, but rather: consciousness is an emanation 
of being and as such corresponds to the latter from the first.’ 


It here becomes obvious, Griinwald declares, which conscious- 
ness of a class is adequate to its existence: since a class can pos- 
sess no situationally inadequate consciousness, the situation- 
ally adequate consciousness can only be the consciousness that 
the class actually possesses. Moreover, being unconcerned with 
the actual psychological consciousness of the individual prole- 
tarian, the sociology of knowledge finds it an easy matter to 
establish unequivocally the class consciousness of the proletar- 
iat as such, of the class entity: 

For the groups in which the thinker in question at any given time par- 
ticipates as to being and consciousness, ontically and ontologically, situa- 
tional adequacy coincides with objective adequacy. The genuine, that is, 
the situationally adequate thought of this group must, therefore, be at 
the same time true, that is, objectively adequate. And since—this is the 
second necessary premise—the thinker wholly belongs to his group and 


14 Ibid., p. 96. 
15 Jbid., p. 97 (emphasis as in the original). 6 Thid., p. 253, n. 88. 
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is therefore ontically just as real as the very group that manifests itself 
in him, then full situational adequacy and therewith—according to the 
first assumption—full objective adequacy as well, full truth, is guaran- 
teed to his thought. And without more ado, therefore, he—the thinker 
who is confronted with this question at any given time—is capable of 
substantiating correctly, unequivocally, the consciousness of the separate 
classes.*7 

Griinwald’s main concept in the above passages is the concept 
of the metaphysical entity which is the subject of imputation. 
He seems to postulate such an entity because of the difficulty 
of determining the criteria for imputation: the thought of a 
man who belongs—economically or sociologically—to a given 
class may be insusceptible of imputation to that class; while the 
thought of another man, who belongs to another class alto- 
gether, may have to be imputed to the first class. But how is it 
possible for a man’s thought to belong to a class other than the 
class to which he himself belongs? Precisely this is the ques- 
tion—though Griinwald does not say so—that the theory of 
a metaphysical class entity must be intended to answer. And 
it answers the question in this way: while from a socioeconomic 
point of view men may belong to this class or that, such mem- 
bership has no significance for the sociology of knowledge; the 
sociology of knowledge deals with classes not in the ordinary 
sense but in its own esoteric sense, in a metaphysical sense; and 
the kind of class to which men belong, so far as the sociology of 
knowledge is concerned, is simply and solely a metaphysical 
entity in which they participate or which emanates them. Thus 
the difficulty of the contradiction between the class to which 
men belong from a socioeconomic standpoint and the class 
which they may represent ideologically can be regarded as of no 
importance. 

Whatever its ingenuity, this theory lies open to many objec- 
tions. One basic objection is that it does not enable us to escape 
the difficulties of imputation. Even granted that it does not 
matter to what socioeconomic class a man belongs, disposing 


17 Ibid., p. 97. 
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of this factual problem still does not help us to determine what 
metaphysical class he participates in: we have still found no 
criterion for imputation. Griinwald has rejected the problem 
of how a man can belong to one class and yet represent another, 
but he has not escaped the problem that arises out of this para- 
dox. Another objection to Griinwald’s theory touches more 
closely on the validity of his fundamental concept. The only 
reason for assuming a metaphysical class entity, apparently, is 
to resolve the above-mentioned contradiction. But far from ac- 
complishing that purpose, the assumption escapes the problem, 
as we have just shown, by simply denying its existence. If, how- 
ever, the primary reason for the assumption no longer holds, 
then where is there any justification at all for the concept of 
a metaphysical class entity? There would appear to be none. 
And Griinwald himself admits that this entity is as little demon- 
strable as the entity of Gothic man or Nordic race. It is a purely 
metaphysical hypothesis—in the bad sense—with no grounds 
in the real world, either empirical or theoretical, for its exist- 
ence. 

Perhaps the next objection may sound trifling and naive; but 
we should like to ask, notwithstanding, precisely how a man can 
“participate” in this metaphysical class entity and—more curi- 
ously yet—how it can “emanate” him, or rather, how it can 
emanate his consciousness. For a man can presumably repre- 
sent one class at one time and another class at another time. 
When he passes from the one to the other, then, does the first 
class entity cease to emanate his consciousness and the second 
begin? And if so, is his consciousness the same consciousness, 
or is it not the same? If it is not the same, that continuity of 
consciousness which we know to exist would be impossible. But 
if it is the same, then how can it be the emanation of—that is, 
an actual part of—first one entity and then the other? These 
are questions which Griinwald seems not to have considered but 
which, if the theory is to stand up, must be answered satisfac- 
torily. And the matter is even more confusing than would ap- 
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pear from our presentation, for not merely is the consciousness 
of the individual emanated by the class entity: the very exist- 
ence of the individual proletarian is also an emanation of, or a 
participation in, the proletarian entity. The proof of our state- 
ment lies in Griinwald’s remark that “. . . . the single individ- 
uals participate ontically in the proletariat ” But we for- 
bear to go into the ramifications of this extraordinary notion. 

Such are the chief grounds on which we must criticize Griin- 
wald’s theory of imputation. But we have a few other observa- 
tions to make. First, Griinwald appears to feel that the coher- 
ence of “meta-empirical concepts,” of the “metaphysical postu- 
lates,” of the “value attitudes,” is a mysterious circumstance 
or, at least, one that is often inexplicable. This feeling of Griin- 
wald’s flows quite naturally from his skepticism. For if the so- 
ciology of knowledge rests upon an arbitrary and subjective 
postulate (as Griinwald maintains throughout his work), then 
of course there can be no objective determination of the mental 
forms, and the coherence of the various elements of the mind 
must necessarily take on a mysterious and inexplicable char- 
acter. Second, Griinwald’s claim that the sociology of knowl- 
edge performs all of its imputations directly, without consider- 
ing the individual, seems rather puzzling. We would think that 
the sociology of knowledge could not avoid considering the indi- 
vidual, that only by a close study of the individual’s history in 
relation to the various social currents of his time could the soci- 
ology of knowledge hope to make any correct imputation at all. 
Third, while the individual consciousness might, no doubt, be 
situationally inadequate to the class to which the individual be- 
longs, could it be true to say that a class in its totality always 
possesses a situationally adequate consciousness? Does there 
exist any class ‘‘totality’—over and above the individual mem- 
bers of the class—which could possess this adequate conscious- 
ness? There might be an ideal class consciousness which is char- 
acterized by complete situational adequacy and to which indi- 
vidual members of a class approximate in varying degrees. 
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Granted the possibility, at least. But this is a quite different 
matter from the factual possession of such a consciousness by 
a class totality. Griinwald does say that “from the standpoint 
of the single proletarian . . . . class consciousness is the ideal- 
type of the situationally adequate consciousness”; but to this 
statement he adds the interpretation that we have especially 
objected to. 

And finally, the last passage we quoted from Griinwald con- 
tains a remarkable series of propositions. Besides claiming that 
the class as a metaphysical entity always possesses a situation- 
ally adequate consciousness, Griinwald contends that this 
consciousness is also objectively adequate, i.e., true. But it 
would seem impossible for the class consciousness of all classes 
to be true, even if one meant exclusively the ideal class con- 
sciousness, for the asserted judgments of the proletariat, say, 
often contradict those which presumably issue from the mouths 
of the bourgeoisie, and two contradictory propositions cannot 
both be true. Moreover, Griinwald claims that, since a thinker 
belongs to a group, his individual thought must be equally as 
adequate—both situationally and objectively—as the thought 
of his group. But this only multiples the difficulties of the first 
claim: while the number of classes must be small, the number 
of individuals is large, and the number of contradictory judg- 
ments of individuals continues to infinity. Within Griinwald’s 
own theory, furthermore, this second claim contradicts the ad- 
mission, noted above, that the thought of individuals can be 


situationally inadequate. 


V 


On the notion of an ideal class consciousness, we shall make 
no comment at present, inasmuch as it is not original with 
Griinwald. And even his most original contentions appear to 
be modifications, to fit his own peculiar standpoint, of the 
theory of Georg Lukacs. Mannheim likewise, it will be evident, 
has fallen under the influence of Luk4cs. As these influences 
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come chiefly from Lukdcs’ noted essay entitled ‘Class Con- 
sciousness,”?* we turn now to the position developed there. 

Only in the relation to society as a whole, Lukacs begins, 
“*.. .. does the actual consciousness that men have of their ex- 
istence appear in all its essential determinations.’*? On the one 
hand, it is subjectively both justified and intelligible as the 
product of a definite social-historical situation—and is in so far 
“true consciousness,” although objectively, at the same time, 
it fails either to grasp or to express adequately the essence of 
social development—and is in so far ‘false consciousness.” In 
the same relation, on the other hand, the same consciousness 
subjectively fails in the aims it has set itself, while at the same 
time it advances and attains the objective aims of social devel- 
opment which it neither knew nor willed. 

This double dialectical determination of “false consciousness”? empha- 
sizes the difference between its treatment and the mere description of 
what, under definite historical conditions in definite class positions, etc., 
men did as a matter of fact think, feel and will When consciousness 
is brought into relation to the whole of society, one recognizes those 
thoughts, feelings, etc., which men in a definite position of life would have 
if they were capable of completely comprehending this position, as well as 
comprehending the interests resulting therefrom both in relation to im- 
mediate behavior and in relation to the construction—in conformity with 
these interests—of the whole society; one recognizes those thoughts, etc., 
therefore, which are conformable to their objective position. ... . Now 
the rationally suited reaction which, in this manner, is imputed to a defi- 
nite, typical position in the process of production, is the class conscious- 
ness. This consciousness, therefore, is neither the sum nor the average of 
what the single individuals who compose the class think, feel, etc. 

This definition stipulates from the beginning the distance that sepa- 
rates the class consciousness from the empirical, the factual, from the 
psychologically describable and explicable thought of men on their life 
position.”° 

Lukacs especially emphasizes the reality of class conscious- 
ness. Admittedly, it is an ideal. “But class consciousness, even 

18In the volume, by Lukacs, entitled Geschichte und Klassenbewusstsein (Berlin, 


1923). 
19 Ibid., pp. 61 f. 2° [bid., pp. 62 f. (emphases as in the original). 
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if it has no psychological reality, is nevertheless no mere fic- 


dar 


tion. 

In these passages and others, Lukacs seeks to clarify the proc- 
ess of imputation by distinguishing between class consciousness 
and psychological consciousness. All members of a given class 
possess the latter in their capacity as human beings. But not 
all members of a given class possess class consciousness: not all 
men possess an awareness of the structure of society, of the 
position of their own class in that structure, and of the objective 
interests of their own class—not even an awareness appropriate, 
in some sense, to that class. In fact, the distinction between 
psychological and class consciousness implies that the latter is, 
to a certain extent, an ideal—an ideal, that is, in the sense of a 
reality which attains actualization, for the most part, only ap- 
proximately and in varying degrees. 

And this appears to offer a solution to the problem of how 
proletarians may fail to think in a proletarian manner while 
nonproletarians can represent the proletariat ideologically. For 
it is possible that proletarians, though certainly aware in some 
sense of the world about them, should nevertheless remain un- 
aware of the structure of the society in which they live and of 
their class position therein. On the other hand, it is also pos- 
sible for nonproletarians to assume deliberately the class posi- 
tion of the proletariat and thereby to acquire a proletarian class 
consciousness. Similarly, proletarians can set themselves imagi- 
natively into the class position of the bourgeoisie and thereby 
acquire a bourgeois class consciousness. 

But what do all these considerations signify in respect to the 
problem of imputation? If class consciousness in the primary 
sense means the recognition of the thoughts and feelings ade- 
quate to a complete comprehension of a certain social position, 
if it is the reaction rationally suited to a definite position, if it 
is “the meaning of the historical position of the class when that 
meaning becomes conscious,” then imputation proceeds with 


* Ibid, p. 88. 22 Ibid., p. 86. 
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reference to this ideal though nonetheless objectively real class 
(not individual) consciousness. When one imputes an ideologi- 
cal structure to the proletariat, therefore, one does not mean 
that this is what all or even most proletarians believe; one does 
not even mean that they would believe it if they were informed 
of it. Nor when one imputes another ideological structure to 
the bourgeoisie does one mean that only members of the bour- 
geoisie, to the exclusion of proletarians, accept it. One means, 
on the contrary, this: that such and such would be the reaction, 
the conviction, the meaning, of proletarians or of members of 
the bourgeoisie, respectively, if, over and above their “given, 
psychological consciousness,” they possessed class consciousness 
as well—if, that is to say, they comprehended the meaning of 
the historical situation of their class. To perform an imputation 
is to assert the rational conformity, the situational adequacy, 
of a given idea or set of ideas with reference to the relation be- 
tween the class which is the subject of imputation and the total- 
ity of social reality. 

Such, then, we take it, is Luk4cs’ theory of class conscious- 
ness and of imputation. In its simplicity and clarity it seems 
superior to either of the two theories which are derived from it. 

But Luk4cs’ theory, too, has serious internal defects as a 
theory of imputation. They would appear to proceed from the 
fact that the theory was developed, in the main, in order to 
solve the difficult problems that arise from the postulate of pro- 
letarian class consciousness. For when Luk4cs’ theory is gen- 
eralized into a method of imputation for the ideologies of all 
classes, it will not withstand close examination. 

On Marxian assumptions the concept of class consciousness 
as an ideal describes proletarian class consciousness more ac- 
curately than that of other classes. While one may speak, for 
instance, of a greater or less degree of bourgeois class conscious- 
ness, the class consciousness of the bourgeoisie is considered to 
be far more clear and pervasive than is, in general, that of the 
proletariat. For the bourgeoisie appears as the dominant class 
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in the present historical period. With the bourgeoisie, therefore, 
in contrast to the proletariat, the ‘‘given, psychological con- 
sciousness” coincides in the main with the class consciousness. 
Consequently, to describe bourgeois ideology as what the bour- 
geoisie would think, feel, will, etc., if they were fully conscious 
of the position of their class in the process of production and of 
the interests resulting therefrom constitutes a false description. 
For, because of the coincidence of psychological with class con- 
sciousness and because of the taken-for-granted character of 
bourgeois ideology which is due to its extreme pervasiveness, 
the ideology of a member of the bourgeoisie may be bourgeois 
(and, indeed, that of a proletarian may also be bourgeois) with- 
out the “scientific” perception of reality that Luk4cs’ theory 
requires. By hypothesis, in fact, it is only extraordinary mem- 
bers of the bourgeoisie who rise, in the words of the Communist 
Manifesto, “to the level of comprehending theoretically the his- 
torical movement as a whole”; and such persons abandon bour- 
geois ideology for communism. 

In the second place, there are certain ideological imputations 
that could be neither performed nor explained by means of 
Luk4cs’ theory. How, for instance, could this theory account 
for the existence of bourgeois or petty-bourgeois ideology among 
members of the proletariat? If proletarian ideology is what the 
proletariat would think if they knew enough to think it, then 
petty-bourgeois ideology must be what the petty bourgeoisie 
would think if they likewise were cognizant, in the requisite 
manner, of society as a whole. But the proletariat would adopt 
petty-bourgeois (or bourgeois) ideology, presumably, because of 
a failure to understand the social structure. If proletarians fail 
to understand the social structure, however, then why should 
they think in a manner appropriate to another class’s ideal under- 
standing, cognition, analysis, of tts place in the social structure? 
The reason for this circumstance is certainly not apparent. 
And the problem is still further complicated by the fact that 
Marxism views the petty bourgeoisie as a conglomeration of 
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many strata, ranging from those close to the proletariat in social 
position, in actual type of work and therefore in interests, up 
to those similarly close to the bourgeoisie. But such a collection 
of strata could not stand in any unambiguous relation to society 
as a whole, could not possess any such structural unity as is 
postulated for the proletariat and the bourgeoisie, and could 
not, therefore, have one single, correct, ideal consciousness of 
a unified class position in the process of production. Hence, one 
cannot say, as Luk4cs’ theory would require, that when prole- 
tarians have petty-bourgeois ideology, this is because they are 
thinking, feeling, willing, in the manner “rationally suited’’ to 
the “definite, typical position” of the petty bourgeoisie in the 
productive process. 

From the two above criticisms, in the third place, we can 
readily see that class consciousness—even an ideal class con- 
sciousness—is simply inadequate as a basis for imputation. 
While class consciousness might conceivably serve as a basis 
for the imputation of proletarian ideology, there are other ideol- 
ogies that the sociology of knowledge or historical materialism 
must deal with: ideologies not of the present day alone but also 
of the past—and of a past when a knowledge of “society as a 
whole,” whether from a Marxian standpoint or from any other, 
lay far beyond the scope of even the greatest minds. 

For the last we have reserved a criticism which strikes at the 
very heart of Lukdcs’ theory: How is one to know which 
thoughts, feelings, etc., are, in point of fact, the ones rationally 
suited to a given class position? For this, after all, is Lukacs’ 
criterion of imputation. And the standard can be only the “‘ide- 
ology of the proletariat” itself. But thereby we enter a vicious 
circle, for it is rational suitability that determines the ideology 
of the proletariat, and it is the ideology of the proletariat that 
determines the rational suitability. 
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VI 

We thus conclude our examination of the theories that at- 
tempt to supply a criterion for the ascription of certain ideas 
to certain social classes. Since the theories one and all reveal 
internal defects that vitiate them, it is unnecessary to criticize 
the multifarious assumptions on which they are based. 

But imputations have been made and will continue to be 
made. While we have refuted the attempts to justify them, the 
question therefore remains: Do they have any justification? 
Can they be justified? If so, then in what sense? A considera- 
tion of this problem, we feel, would prove long and difficult. 
And whether the answer, in the end, should turn out to be posi- 
tive or should prove merely negative, it would require an ex- 
amination of the more fundamental assumptions implicit in the 
process of imputation. 


BERKELEY, CALIFORNIA 





DISCUSSION 


TWO RECENT BOOKS ON SOCIOLOGY OF LAW: 
MAX RHEINSTEIN 


PEAKING of recent literature on sociology of law, Dr. Tima- 
sheff makes a distinction between discussions of programs of 
sociology of law and “‘realizations.”” His own book is the most com- 

prehensive program of sociology of law so far published and in parts a 
realization of its tasks. Dr. Timasheff’s interest is concentrated upon the 
problem of determining the peculiar characteristics by which the rules of 
law are distinguished from other rules of social conduct, especially from 
those which are ordinarily called rules of morality, of custom, of etiquette, 
or of sheer command of power. Following a familiar current of jurispru- 
dential analysis, he defines law as that body of rules of social conduct 
which are “‘recognized”’ in a society as corresponding to its group convic- 
tion and simultaneously backed by organized (political?) power. In Dr. 
Timasheff’s own words: “‘Law is ethico-imperative social coordination.” In 
this formula the term “‘ethics” is used with the unusually broad meaning 
of signifying all those bodies of rules of conduct which are recognized by a 
society as corresponding to its group conviction—i.e., not only the rules 
of morality but also of custom, fashion, etiquette, etc. This use of the 
term is confusing not only to the reader but occasionally to the author 
himself, and one cannot avoid suspecting that his peculiar terminology is 
caused by a desire of the author to withhold the euphonious epitheton 
“law” from the revolutionary commands of the Bolsheviki and other 
“despotic” regimes. 

The discussions of “‘ethical co-ordination” and of “social co-ordination 
through power” occupy a broad space in Mr. Timasheff’s work. They lay 
the foundation for the last and most interesting part of his book in which 
he deals with law as the combination of ethical and imperative co-ordina- 
tion. 

In this part the author demonstrates how increasing complexity of 
social life is accompanied by a process of differentiation of methods of 

tN. S. Timasheff, Introduction to the Sociology of Law. Cambridge, Mass., 1939. 8°. 
Pp. xiv+418. Georges Gurvitch, Eléments de sociologie juridique (‘Elements of So- 
ciology of Law”). Paris, 1940. 8°. Pp. 268. 
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social co-ordination, which shows a considerable regularity of occurrence. 
Although the author might have paid more regard to those differences 
which are caused by different types of culture and which have been 
analyzed by Max Weber and emphasized, with perhaps more divination 
than scientific exactness, by Oswald Spengler, his description of the typi- 
cal sequence of phases in the differentiation of law from the protoplasm of 
prelaw of primitive society keeps away from the errors of obsolete the- 
ories of unilineal development and belongs to the most stimulating and 
suggestive parts of his book. These discussions are followed by fine ob- 
servations on the conditions of differentiation of law into several branches 
and types, by clarifying statements about varying degrees of actual effec- 
tiveness of attempted social regulation through law and other techniques, 
and, finally, a forceful refutation of anarchist, extreme Marxist, and 
anarcho-syndicalist theorists who, through some word play, try to make 
themselves and the world believe that a complex society could well get 
along without law. 

Dr. Timasheff has an admirable capacity to marshal a vast material 
and a fine gift for balanced critique. His discussions are clarifying in nu- 
merous respects. He combines into a well-structured system the results of 
the thought and research of a host of scholars as well as the integrated 
experience of his own life in different countries and under different legal 
systems. Two reviewers have called his work the best book in the field.? 
Its value lies not only in its intrinsic merits. Its clear arrangement and its 
encyclopedic treatment of the literature’ make it a good and workable 
basis for classroom and seminar discussion. 

Where I take issue with the author is with respect to his method and 
with respect to the scope which he ascribes to sociology of law. 

Starting from his definition of law as the coincidence of imperative and 
ethical co-ordination of social conduct, the author declares it impossible 
that any lag could ever exist between the law and the mores of a society. 
This is a surprising statement. The lag of the law behind the mores has 
long been a pet subject of sociologists, and lawyers have occasionally 
pointed at instances where the mores seemed to lag behind the law. 
Have they all been wrong? 

So far, sociology of law has regarded it as one of its main problems, if 
not as the main problem, to investigate the correlations between law and 


2Hans J. Morgenthau in Yale Law Journal, XLIX (1940), 1510, and Herman 
Kantorowicz in Law Quarterly Review, CXIII (1940), 113. 


3 His bibliography occupies twenty-two pages! It will be welcome to many a worker 
in the field. 
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other spheres of culture. Dr. Timasheff declares this problem as sim- 
ply nonexisting. This startling proposition is induced by his definition of 
law as ethico-imperative co-ordination of conduct. According to this def- 
inition law is nothing but the social order as such, backed and enforced by 
organized power. 

What is, let us ask, economic order? It is a set of natural or imitative uni- 
formities plus uniformities organized around a common social function 
What is familistic or religious order? Each is a set of natural or imitative uni- 
formities plus uniformities of the imposed type, applications of morals or cus- 
tom, all of them being organized around a certain social function. What is legal 
order in its aspects which we relate to economic, religious or familistic order? It 
is, in each case, the same order plus the element of determination of a specific 
kind. Law is not something that could exist independently, in addition to the 
other elements of culture. Law only structuralizes them, gives them a more 
definite and stable form. There are no acts which are legal acts only, every legal 
act is simultaneously either an economic act . . . . or a political act (display of 
power, voting, et cetera), or a “vital’’ act (foundation of a family by means of 
legal marriage) or a cultural act in the narrow sense of the word (giving a uni- 
versity an endowment) In actuality, there cannot be any discrepancy be- 
tween legal order and the elements of culture structuralized by it. The alleged 
lags, et cetera, are always imaginary.‘ 


Unless properly qualified these propositions are an oversimplificatory 
half-truth. Stated bluntly and without qualification they obscure more 
than they reveal. The source of the difficulty lies in Professor Timasheff’s 
method. His book opens with his definition of law, which we had to men- 
tion before and according to which law is ethico-imperative co-ordination 
of behavior. The whole book appears as an attempt to prove the correct- 
ness of this definition. Dr. Timasheff, to be true, is aware of the in- 
appropriateness of the deductive method in a sociological study, and he 
states at the very outset that he is going to use his definition as no more 
than a working hypothesis which he is willing to drop if it should not be 
borne out by the facts. But as is to be expected, the working hypothesis 
turns out to be proved correct at the end of the book. But is it? Only if 
one of its elements, viz., that of ethical co-ordination, is understood in a 
peculiar and what appears to us unduly formalistic sense. 

Ethical norms—let us remember that in the author’s terminology this 
term means not only norms of morality—are said to be those norms of 
conduct which are “recognized” by a social group as corresponding to its 
“group conviction.” They become law when they are backed by organ- 
ized power. Hence, no norm is a norm of law unless it is recognized by the 


4 Pp. 341-42. 
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group as corresponding to its group conviction. What is this recognition 
and this group conviction? Dr. Timasheff devotes a good deal of dis- 
cussion to this crucial problem. Conviction is well defined as an emotional 
attitude of men toward certain mental objects.5 ‘Conformity with con- 
viction colors the idea of a possible action with a positive affective tone of 
some intensity.’’® “Conviction becomes a social force insofar as it is group- 
conviction. A group-conviction cannot be anything other than the con- 
verging convictions of the individual group members . . . . insofar as this 
conformity is based upon social interaction.’’? Broader than conviction 
seems to be the term “recognition,” of which it is said that it “‘does not 
necessarily imply internal conviction as to the excellency of a certain 
rule.”® ‘“‘The recognition of a certain rule on the part of an individual 
may be of two kinds: direct or indirect. In the case of direct recognition, 
the object is a separate, clearly defined rule If the recognition is 
indirect, its object is not a definite rule, but an indefinite complex of 

I recognize the rules which are recognized by others, . . . . by 
. ... persons whose judgment is important to me,” by ‘‘ethical leaders.’’ 
Does this proposition mean that I recognize all and every rule which is 
“directly” recognized by the ethical leaders? Who are the ethical leaders? 
Do I recognize as ethical leaders a group of persons who are at the helm of 
that machinery which guarantees to me security of life, limb, liberty, and 
possessions? That group of persons is usually called the government. 
When the “governors” are recognized as ethical leaders for the above- 
mentioned reason alone, then we are compelled to say that every govern- 
mental rule is law except in the pathological cases of civil war or unaccom- 
plished conquest. Law is simply imperative co-ordination through a rec- 
ognized authority and the additional element of ethical conviction be- 
comes superfluous. 

If, however, ethical recognition of a rule means more than acquiescence 
in being ruled by the government in power, the proposition that all law is 
the object of ethical group conviction is either wrong or devoid of mean- 
ing. Society, except the most primitive one, is too complex to allow us to 
speak of ethical convictions of society as such. True, there are certain 
rules which are recognized by the overwhelming majority of members of a 
nation. But there are others which are controversial. What is the ethical 
group conviction in the United States of 1940 with respect to the rule that 
an employer should in no way indicate to his workers his own preference 
for one or the other of two rival unions? What is the ethical group convic- 


$P. 72. TP. 76. 
°P. 93. 8P. 87. 
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tion with respect to the problem of whether a claim for damages for 
breach of contract shall be barred by limitation after three or five or six 
years? Or as to the problem of whether a legatee has to fulfil a trust 
which is not mentioned in the testament but has been informally com- 
municated to him by the testator? There are innumerable rules of law 
with respect to which public opinion is divided or which are so “techni- 
cal”’ that public opinion is not at all aware of their existence. What hap- 
pens to the ethical group conviction if we take this term for more than an 
empty word or a fiction? 

The use of the term would be harmless—though also of little use—if it 
would not have barred Dr. Timasheff from recognizing the existence of 
problems which properly ought to be treated in sociology of law. These 
problems are of a twofold order: Where rival convictions exist in public 
opinion, sociology of law has to find those factors which determine the 
acceptance as law of one or the other of these convictions. What is the 
role of the law people in selecting the ethical convictions of one and in 
rejecting those of another group? To what extent and in what ways do 
the ethical convictions held by law people, or by some particular group or 
groups of law people, influence those of other groups of the population? 
What happens if different convictions are held by different groups of law 
people—for instance, by members of the legislature and judges, or by 
different groups of judges, or by judges and administrators, or by different 
groups of administrators? 

Recognizing these possibilities, we see that a “‘lag’”’ between the convic- 
tions of the (or some of the) lay people and the convictions—and the 
doings—of the law people, or of some of the law people, may very well 
exist. Does it not belong to the sphere of sociology of law to explore the 
conditions under which such a lag arises, what its effects are, etc.? 

In common parlance as well as in sociological terminology the term 
“law” has (at least) two different meanings. It may mean an ideological 
structure, viz., a certain body of rules of social conduct. It may also mean 
the doings of a certain group of people—such as judges, lawyers, sherifis, 
prison wardens, conveyancers, legislators, administrative officials, etc. 
While sociology, being interested in human conduct, has sometimes looked 
exclusively to this second meaning of the term, for Dr. Timasheff the 
rules of law form the exclusive subject matter of observation and discus- 
sion. His work is a systematic treatise of the social role of the mental 
conception called rules of law. In order to be complete, a treatise of so- 
ciology of law ought to pay some attention to the law people and their 
doings. If we take law people in the widest sense, parts of their doings con- 
stitute the subject matter of a well-known branch of sociology, viz., politi- 
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cal science. But political science has not concerned itself greatly with the 
doings of the law people in the narrower sense of the word—especially of 
judges and lawyers. Yet, their work is vital to society. Apart from Max 
Weber, whose work has remained a torso, hardly anyone has ever under- 
taken systematically to explore the correlations between their doings and 
other spheres of cultural activity. The broad categories and main direc- 
tions of such an undertaking have been set forth quite recently in a mag- 
nificent program by Karl Llewellyn.’* To fill in this program will require 
laborious work of a great many scholars. Not before it is done shall we 
have a complete sociology of law. 

The ambitious survey of the problems of sociology of law which 
M. Gurvitch of the law faculty of the University of Strasbourg has under- 
taken in his slim volume is an opposite to Dr. Timasheff’s work in several 
respects: while Dr. Timasheff’s efforts appear centered around a defini- 
tion of law which he sets out to prove as correct in the course of his work, 
M. Gurvitch does not define the subject matter of his science anywhere in 
his book. While I had to take issue with Dr. Timasheff because of his 
having given sociology of law too narrow a scope, M. Gurvitch has given 
this term an unduly wide meaning. Dr. Timasheff’s approach makes it 
apparent that his mind is that of a lawyer who has succeeded in breaking 
through the narrowness of dogmatic jurisprudence and to view law as a 
sociologist. M. Gurvitch seems to be primarily a philosopher and so- 
ciologist whose attention has become centered upon the social and mental 
phenomenon law. Dr. Timasheff has received manifold suggestions from 
American social science and has been exposed to the peculiar atmosphere 
of the common law. M. Gurvitch neglects the theoretical thought and 
endeavor of American scholars. A considerable part of M. Gurvitch’s 
book, almost one-third, indeed, is devoted to a survey of the work of the 
“precursors” of the science of sociology of law from Aristotle over Hobbes, 
Montesquieu, Grotius, Leibniz, Proudhon, Savigny, and others to Gierke 
—and to a condensed discussion of the work of the “‘founders”—among 
whom he mentions, in addition to Durkheim, Max Weber, and Ehrlich, 
almost exclusively French scholars. Not all these short sketches give the 
reader an adequate idea of the work of the respective scholar, although 
M. Gurvitch’s critical remarks are helpful toward understanding each 
scholar’s main contribution and shortcomings. M. Gurvitch’s failure even 
to mention the remarkable contributions made by such American scholars 
as Holmes, Cardozo, Karl Llewellyn, Thurman Arnold, E. S. Robinson, 
Jerome Frank, E. Patterson, or Max Radin is a hardly explainable defect. 


10 “The Normative, the Legal and the Law Jobs: The Problem of Juristic Method,” 
Yale Law Journal, XLIX (1940), 1355-90. 
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As to Roscoe Pound, the only American scholar mentioned by M. Gur- 
vitch, hardly more is stated than the name. Familiarity with these men’s 
searching studies into the nature of the judicial process, the psychological 
foundations of the law, the idea of justice and the relations between the 
conflicting ideals of social stability and individual justice would not only 
have benefited M. Gurvitch’s treatment of these problems, but might 
also have saved him from that lack of clarity about the topic of his study 
which constitutes the most serious weakness of his work. 

Upon the foundations laid by the founding fathers, M. Gurvitch estab- 
lishes a system of sociology of law which he divides into the following 
main branches: (1) systematic sociology or microsociology of law; (2) dif- 
ferential sociology of law or legal typology of groupments; (3) genetic 
sociology of law or dynamic macrosociology of law. 

The first part of M. Gurvitch’s system is concerned with “types of 
sociability,” where, following well-established sociological tradition, he 
distinguishes such categories as sociability by interpenetration or partial 
fusion (we groups) from sociability by simple convergence. Within the 
former he distinguishes according to the degree of intensity of fusion the 
subdivisions of mass, community, and communion, or, according to their 
function, unifunctional, multifunctional, and superfunctional groups. 
Sociability by simple convergence is said to be either one of rapproche- 
ment, as, for instance, love or friendship, or of alienation, as, for instance, 
struggle or competition, or it may be of a mixed character, as, for in- 
stance, in a contract. 

As cutting across every one of these distinctions between types of 
social groupments there appears another one, viz., that between unorgan- 
ized and organized groupments, the existence of an organized groupment 
always presupposing that of a corresponding unorganized one as its 
underlying base. 

All these distinctions between different types of social groupment as 
such seem to have little to do with sociology of law. They are categories 
of the general sociology of groups and relations for which a great variety 
of criteria of categorization can be established. Whether any particular 
method of categorization is useful for the sociology of law depends upon 
the circumstance of whether essentially different types of law can be 
shown to correspond to the various categories of groups and relations. It 
seems, indeed, that M. Gurvitch’s categories show such correspondences. 
Elaborating upon ideas of Durkheim, M. Gurvitch connects with the rela- 
tion of interpenetration a type of law which he calls “social law” (droit 
social) and with the relation of simple convergence a type of law which he 
calls “individual law” (droit individuel). Both terms seem not to be free 
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from emotional undertones, and the term “individual law” might better be 
replaced by some such term as “interindividual” or ‘‘intergroupal law” 
(sit venia verbo!). These two types of law show, indeed, essential differ- 
ences, which might be taken into profitable account by the dogmatic 
science of modern civil or common law. 

Social law is based upon confidence, while the interindividual law is based 
upon distrust; the former is the law of peace, mutual aid and co-operation, while 
the latter is the law of war, of conflict and of mutual demarcation 
bributive justice prevails in the sphere of social law, while commutative justice 
prevails in that of individual law. 


In the law of the nineteenth and early twentieth century relations of 
social law have been treated as if they were those of individual law. The 
causes and effects of this puzzling phenomenon are attractively explained 
in M. Gurvitch’s discussion of types of global societies. 

The types of law corresponding to the three types of mass, com- 
munity, and communion are said to differ with respect to the degree of 
their binding force and with respect to the intensity of their reaction to a 
violation of their norms. A mass being integrated in a merely superficial 
way, its law is mainly individual law, consisting of imperative commands 
and prohibitions, the violation of which results in violent and, often, cruel 
reaction. The community is said to be the best balanced and, therefore, 
the most stable type of social interpenetration, which encounters the least 
amount of difficulty in maintaining itself. Its law tends to be more a law 
of co-ordination than of subordination, it can afford to recognize individ- 
ual rights of its members, and it maintains a well-balanced equilibrium 
between the spheres of social law and individual law. The communion 
being the most intense type, and, therefore, requiring from its members 
the greatest sacrifice of individuality, is by this very fact continuously 
threatened in its existence, and the reaction to any violation of its rules 
tends to be violent; social law predominates over individual law, and the 
rules guaranteeing the integrating of a communion lose easily the char- 
acter of legal rules. 

While these elaborations of Durkheimian ideas are helpful in explaining 
such phenomena as the prevalence of criminal law in classical China, the 
need of a democracy to have a homogeneous culture as its basis, or the 
violent reaction against nonconformists in religious communities or the 
modern totalitarian states, the factual material adduced in the fourth 
chapter of M. Gurvitch’s book is too scant and sketchy to test the ulti- 
mate validity of his categories. But it cannot be denied that they furnish 
a workable framework for the guidance of much-needed further factual 
research. 
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The distinction upon which the author places the greatest emphasis is 
that between the various “vertical” layers of law. In this respect he estab- 
lishes two overlapping sets of categories, viz., first, the distinction be- 
tween unorganized and organized law, and, second, that between law 
fixed in advance, law found ad hoc, and intuitive law. State law, indeed, 
is shown to be only one among innumerable other cadres of law, and to be 
far from being the most important one among them. In distinguishing 
several layers among these cadres the author obtains valuable insights 
into the insufficiency of the uppermost of these layers, viz., that of 
“organized law formulated in advance,” and into the dependency of this 
and every following layer upon the deeper ones, finally upon that deepest 
layer which he calls “unorganized intuitive law.” 

These discussions, suggestive though they are, suffer from a lack of 
clarity in the author’s use of the term “‘law.’’ It seems that, as Ehrlich and 
other pluralists have done before him, M. Gurvitch uses law in the vague 
sense of ‘‘inner order of social groups and relations,” i.e., as embracing all 
methods of social co-ordination, including that through habit, custom, 
etiquette, morals, religion, etc. Because of the author’s failure to state 
more clearly the subject matter of his field, his reader is even left in 
serious doubt what the author is writing about at all. 

This vagueness also affects the second part of M. Gurvitch’s system, 
i.e., his “Legal Typology of Groupments,” where he fails again to make 
clear the peculiar function of law in the various types of social groups as 
distinguished from other methods of social co-ordination. But, neverthe- 
less, the types of human groupments he describes, and in the classification 
of which he seems to be influenced by both Durkheim and Max Weber, 
are valuable for the sociological understanding of the phenomenon law 
properly defined. Each one of the various groupments is discussed by 
M. Gurvitch with respect to its capacity to develop legal cadres, of which 
he finally distinguishes the following three principal types: political law, 
economic law, and mystico-ecstatic law. Political law is the cadre of law 
developed principally by groupments of locality, especially states. It is 
said to have no essentially higher rank than that developed by other 
groupments, although M. Gurvitch seems to concede that political law 
may reach ascendancy in a certain type of global society, particularly that 
of the nineteenth and early twentieth century. 

The proposition that the law of the unorganized global society of the 
nation is independent of the law of the organized groupment of the state 
is a statement of importance, whose full impact is left undeveloped, how- 
ever, not only by M. Gurvitch’s sketchy treatment but also and primarily 
by his already criticized failure to define the notion of law. The question 
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must be asked whether what M. Gurvitch calls “law” of the nation is 
really law in the same sense in which one speaks of the law of the state. 
The law of the nation seems to be a body of traditions, customs, and emo- 
tional and ethical value-judgments which is quite different from that 
technique of social co-ordination to which the term “law” is applied 
usually and more appropriately. Perhaps the law of the nation contains 
elements somewhere in between law in the narrower and more proper 
sense of the word and other techniques of social co-ordination. The recog- 
nition and accurate description of such an intermediate element might 
explain such puzzling phenomena as the law merchant or the common law 
as the law common to the English-speaking countries and might even lead 
American courts and lawyers to an understanding of Mr. Justice Story’s 
famous decision in Swift v. Tyson™ more adequate than that recently 
expressed by the United States Supreme Court in its decision of the case 
of Erie Railroad Co. v. Tompkings.” 

The chapter dealing with the typology of social groupments in general 
is followed by a chapter on typology of global societies. Building upon 
foundations laid especially by Max Weber, M. Gurvitch uses the following 
criteria of distinction: the preponderance of one or the other limited 
group in the equilibrium of cadres of law; the respective degree of mystico- 
religious irrationalism or of rationalism in a legal system and in its pro- 
cedure; the character of the group of honoratiores who set the tone in the 
formulation or application of a legal system. 

Upon these criteria the author establishes the following seven “‘ideal 
types” of legal systems of global societies: 

1. The system of magico-religious law of polysegmentary societies, i.e., 
that system of law which has been found to prevail in those types of 
primitive society which have been studied by Durkheim and his followers. 

2. The system of law of societies which are rendered homogeneous by 
the principle of charismatic theocracy. M. Gurvitch finds this system 
represented by the legal systems of ancient Babylonia, Assyria, and Per- 
sia, of Egypt from the fourth to the sixteenth dynasty, of China, Japan, 
Peru, of India, and Tibet, and of the classical Khalifat. These systems 
have certainly much in common, but some of them at least—for instance, 
those of China and India—show such outspoken peculiarities that their 
indiscriminate treatment appears as an oversimplification. 

3. The system of partially rationalized law of societies which are made 
homogeneous by the preponderance of groups of domestic community. 


(1842), 6 Pot. 1. 
12 (1938), 304 U.S. 64, 58S. Ct. 817, 114 A.L.R. 1487. 
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This group contains the patriarchic societies of the Homeric period of 
Greece, of early Rome, the Germanic Hausgenossenschaft as well as of the 
“patrimonial monarchy” (Patrimonialmonarchic) of the Frankish and 
later periods, of Continental Europe. 

4. The half-mystical, half-rationalized system of feudal law. It is to be 
regretted that M. Gurvich in describing the characteristics of this system 
looks exclusively to the feudal society of medieval western and central 
Europe, neglecting the highly developed systems of feudal law which pre- 
vailed at one time or another among the Arabs, in India, China, Japan, 
and other parts of the world. 

5. The highly rationalized system of law of the city-state, and empire, 
i.e., primarily the law of classical Greece and Rome. 

6. The system of completely secularized and rationalized law of the 
territorial state (éfat territorial), of statute law and freedom of contract, 
i.e., the law of the capitalist society of the nineteenth and early twentieth 
centuries. 

7. The system of transition of the present day, in which the author 
believes to observe on the one side a reaction of autonomous nonpolitical, 
especially economic, law against the preponderance of state law of the 
preceding period, as well as a renewed struggle of state law not only to 
maintain but also to enlarge the sphere and intensity of its domination. 
In these as in other statements the reader can feel the author’s predilec- 
tion for a system in which political law is pushed into the background by 
an autonomous economic law which, being of a socialist and ‘‘therefore”’ 
harmonious and democratic character, is not in need of the compulsory 
apparatus of state law. That developments in the Soviet Union and in 
other places have shown such beliefs to be a mere utopia seems not to 
disturb the author’s optimism. 

The last part of M. Gurvitch’s tripartite system is devoted to the 
“Genetic Sociology of Law,” a topic which has occupied the center of 
interest of most of the other European workers in the field, especially of 
Durkheim, who almost identified it with sociology of law as a whole. 
M. Gurvitch, pointing out the futility of any search for a universal and 
unilineal development, believes that only the following two problems can 
be attacked successfully, viz., first an endeavor to describe separately the 
tendencies of development inherent to each one of the several types of 
legal systems of global societies and, second, an investigation into the 
complex correlations between law and other social factors, such as the 
morphological classes of society, the economic order, religion, morals, sci- 
ence, and, finally, what he calls the ‘‘collective psychism”—i.e., the state 
in a given society of collective emotions and emotionalism, the collective 
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memory, the collective knowledge and imagination, and the collective 
value-judgments. 

In this connection the author seems to use the term “law” in a sense 
narrower than that which he seems to ascribe to it in the preceding chap- 
ters. How the correlations indicated in the last part can be studied with- 
out a clear definition of what the author understands under law is 
difficult to see. This task of clarification must be achieved with the meth- 
ods of sociology and cannot be relegated to the philosophy of law, as the 
author seems to indicate in his rather obscure epilogue. In spite of our 
criticisms, it must be stated, however, that M. Gurvitch has well suc- 
ceeded in molding into a coherent system many, although not all, of the 
problems to be treated in the field of sociology of law, and that future re- 
search will profit from his categories and distinctions. 


UNIVERSITY OF CHICAGO LAW SCHOOL 
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ANTISTATISM: Essay IN ITs PSYCHIATRIC AND CULTURAL ANALYSIS. By 
Mousheng Hsitien Lin. 119 W. Fifty-seventh St., New York: The 
Author, 1939. Pp. 87. $1.50. 

It is a rare privilege to enjoy a work for the basic premises of which one 
confesses a dislike, as I do toward the method of political psychoanalysis. 
I advise the reader with similar prejudices not to forgo on that account 
this fruitful experiment in the analysis of antistatism, for Lin’s terminol- 
ogy is the attribute rather than the substance of his analysis. 

The antistate theories examined include Taoism, the Cynic-Stoic tradi- 
tion, Rousseau, communism (Marx, Engels, Lenin, Trotsky), and anarch- 
ism (Proudhon, Bakunin, Kropotkin, Tolstoy). While his statement of 
these positions is necessarily brief, Lin has carefully documented his thesis 
that there is an observable pattern in these widely separated instances of 
opposition to the contemporary state. 

The pattern of antistatist thought is distinguishable in method and 
purpose. The method is described as internalistic (Laotzuism, Zenoism, 
Rousseau—Discourses) and externalistic (communism, anarchism, Rous- 
seau—The Social Contract). The two kinds of goals toward which the an- 
tistatist directs his attention correlate with the method employed: the 
retrospective is the goal of internalistic method, the prospective of ex- 
ternalistic. Thus far, psychoanalytic technique is used only rhetorically, 
for the internalistic method indicates simply the confinement of activity 
to the personal effort of the antistatist to achieve his goal. It is to be ex- 
pected that such a method would prove suitable for the attainment of a 
retrospective goal—that is, a return to nature or some other form of the 
good old days before the state corrupted man’s natural dignity. The ex- 
ternalistic method, on the other hand, stresses the need for social action, in 
some cases even to the extent of demanding revolution; such a method 
naturally looks toward the prospective goal of a better society in the 
future. 

The second aspect of the pattern takes account of the social conditions 
from which antistate theory arises; and here Lin’s statement is exceeding- 
ly well done. Antistatism does not have its origin in a class of economic 
have-nots; rather, it has been the product of a powerful group of “mal- 
contented intellectuals,” ‘experts in human engineering and in propa- 
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ganda and organization.” Tension develops when this group finds its in- 
fluence circumvented by those in control of the state, at which times the 
‘‘netty-bourgeois intelligentsia” may encourage revolution “in the name 
of the proletariat.’ Such is the social status of the antistatists named 
above. ‘The radical class is generally an ascendant class Radical- 
ism issues from a tensional zone between a rising class and its superior 
classes that are not permeable and that bar aspirants.” This is a sig- 
nificant suggestion to democratic theory. 

The third segment of Lin’s antistatist pattern appears to me playful 
rather than analytic. Antistatism, so it is affirmed, has its psychological 
origin in the reaction to the tension arising from an ego blockage. These 
reactions are of four varieties: the regressive (to an early condition of in- 
dulgence), the progressive (to a new society), the introversive (inward 
peace and security), and the extraversive (exhibition in political struggle). 
Any combination of the first two with the latter two is possible; but Lin is 
of the opinion that the usual pattern is of regressive with introversive, of 
progressive with extraversive. The correlation of this psychological pat- 
tern with that of antistatist theory is clear; but I remain unimpressed by 
the results of psychoanalysis applied to Marx, Proudhon, and Rousseau, 
much less by astrological divination of the personality tensions of Laotzu 
and Zeno. Suffice it to say that Lin finds Laotzu, Zeno, and Rousseau to 


have been regressive and introversive, Marx and Proudhon progressive 
and extraversive. On Lin’s own view, of course, this makes The Social 
Contract a psychological aberration. 

Despite an admitted prejudice to the ring-around-the-rosy analysis of 
psychological configurations, I cannot but admit that I found Lin’s work 
one of the most stimulating and significant contributions to current 
political analysis which I have read. 


GLENN NEGLEY 
University of Illinois 


PRESIDENTIAL ELECTIONS FROM ABRAHAM LINCOLN TO FRANKLIN D. 
ROOSEVELT. By Cortez A. M. Ewing. Norman: University of Okla- 
homa Press, 1940. Pp. xiii-+226. $2.50. 

Those who enjoyed the succinct analysis of Ewing’s Judges of the 
Supreme Court will find in this companion piece an equally competent 
presentation of another political phenomenon of more than technical in- 
terest. Ewing gives evidence of the happy, but unfortunately rare, ability 
to edit without preaching, to analyze without dogmatizing, in the absence 
of which ability much political writing becomes statistics or opinion. 
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The arrangement of the data is such as to document suggestive in- 
ferences regarding some of the major problems of election campaigns upon 
which there is generally more guessing than information. Ewing admits 
that, since 1916, his graph lines of party popularity “‘behave in senseless 
fashion” —an indication that the old party loyalties of the preceding pe- 
riod are gone. The sectional correlations are well handled; and the im- 
portance of the sixteen plurality states in the national pattern becomes 
clear. 

““Minor parties are the experimentalists of the American party system.” 
To the query “Why minor parties in a two-party system?” Ewing’s brief 
but searching statement is a factual answer. It is upon these minor parties 
that the final hope of a two-party democracy must rest, even though it is 
“almost a biological law of American politics that, when a minor party 
succeeds, it dies.” 

Ever the subject of criticism and opinionating, the electoral-college 
system is observed from the standpoint of state and sectional figures for 
effectiveness and for degree of waste in popular vote. Of particular inter- 
est in this connection is the status of the West as epitomizing the “new 
realism in American politics. An election is not a party battle—it is a 
crusade.”” Familiar words those! 

The inference that election figures belie all attempts to describe Ameri- 
can politics in terms of dialectical movements or trends is supported by 
the observation that recent political cleavages cut across all other lines— 
social, economic, sectional, and party. One of the less startling, but sig- 
nificant, facts of election analysis is that the percentage of participation in 
the general election has increased from one in seven in 1860 to one in three 
in 1936. Ewing’s index of the average effectiveness in the nineteen elec- 
tions considered, when balanced by sections, reveals that the West and 
Middle West have been approximately twice as effective as the East and 
the border states, and almost three times as effective as the South. 

We can but hope that Ewing’s demonstrated ability in the analysis of 
political data will in the near future be directed toward a similar study of 


the more subtle data of legislative activity. 
GLENN NEGLEY 


University of Illinois 
A History oF BritisH Socratism. By M. Beer, with an Introduction by 
R. H. Tawney. (One volume edition.) London: Allen & Unwin, 1940. 


Pp. 451+Index. 15s. net. 
This volume contains the history of British socialism up to the year 
1835, first published in 1919, together with a much shorter account of 
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British socialism between 1836 and 1936. Professor Tawney’s introduc- 
tion refers only to the first part, which was originally in a separate vol- 
ume. The second volume, with a separate Index, begins with a long ac- 
count of Chartism and continues with full detail until the events of the 
1890’s. The account of the Labour Party and its policy since 1918 covers 
barely forty-three pages. The author is well known as a historian of 
socialism. He is an Austrian scholar who has the advantage of observing, 
from the outside, English political and industrial movements which 
would naturally excite some passion in an English historian. This ad- 
vantage Professor Tawney allows to him in the introduction. But he 
quotes in the same introduction the words of Mr. Beer—‘“the English 
intellect from its sheer recklessness is essentially revolutionary”—a sen- 
tence which may appear to some readers to indicate the possible limita- 
tions of a foreign observer of English empiricism. It is possible that the 
word “revolution,” which in its origin is neither English nor German, has 
a slightly different connotation in English from that which most Conti- 
nental writers have given it. Again, there are signs of ambiguous or in- 
exact phrasing in the book which may be forgiven in a foreign scholar. 
But such minor criticisms do not affect the permanent value of the book. 
The earlier part of the history is perhaps too ambitious; for it is difficult 
to take seriously a discussion of the primitive Christian church, the peas- 
ants’ revolt, and William of Ockham confined to twenty-eight pages. In 
fact, British socialism can hardly be supposed to have begun before the 
end of the eighteenth century; and the use of the word “communist” 
for movements of thought in early Christianity and in medieval England 
is somewhat misleading. But when Mr. Beer deals directly with the origi- 
nal documents of the early nineteenth century and the Chartist move- 
ment he shows himself to be a competent historian. The reader will find 
in his work not merely a summary statement of the writings and opinions 
of the most important British socialists but also a genuine appreciation 
of the social circumstances of the early nineteenth century. For later 
years the author turns rather to the description of socialist movements 
or groups and their leaders. The history of the Social Democratic Federa- 
tion, the Fabrian Society, and the Independent Labour Party are ad- 
mirably treated. The formation of the Labour Party and its policy is 
fully described. And where the writing of history depends upon the read- 
ing of documents, Mr. Beer is at his best. More recent history, for ex- 
ample, since the Labour Party controlled the government of England in 
1924, is less adequately presented. The writer seems not to have decided 
in his own mind whether the great strike of 1926 was or was not a “gen- 
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eral strike’ or only a national stoppage of work. But these are the in- 
evitable difficulties of an attempt to write contemporary history. The 


book as a whole is valuable and important. 
C. DELISLE Burns 


CHRISTIANITY AND CLASSICAL CULTURE: A STtuDY OF THOUGHT AND Ac- 
TION FROM AUGUSTUS TO AUGUSTINE. By C. W. Cochrane. Oxford: 
Oxford University Press, 1940. Large 8vo. Pp. 523+Index. 3os. net. 
Mr. Cochrane is the author of an earlier book of Thucydides and the 

Science of History; but, in his new study of the contrast between the 

Greek-Roman and the Christian conceptions of life, he deals with much 

more fundamental issues. His book is of great interest and importance 

for the study of the history of moral standards and moral ideals. It does 
not deal directly with ethics but only with the general assumptions of two 
types of civilization which underlie social organization and moral prog- 
ress. His treatment of the subject is on broad lines, but happily depends 
upon the original documents and not upon the discussions of the views 
of historians. His knowledge of the literature is extensive and he has what 
writers with such knowledge often lack: both an appreciation of the fun- 
damental issues faced in the fourth century and great skill in the presenta- 
tion of these issues. The book begins with a study of the Roman system 
as established by Augustus and developed into military dictatorship and 
worship of the emperor, in what the author calls the “apotheosis of power.”’ 

He regards Diocletian not as the founder of a new order but as the last 

exponent of the old. Behind the apparatus of government was the tradi- 

tion of culture and manliness (virtus) which was called by Tertullian 

“‘Romanitas.”” The Rome which was worshiped as the center and source 

of the established order was regarded as eternal. But difficulties and 

dangers were obvious. The second part of the book, therefore, deals with 

“renovation” of the old order. The emperor, Constantine, is regarded 

as having granted liberty to the Christian churches in the hope that they 

would maintain the established order of military dictatorship and the 
classical tradition of culture. The author shows that the anti-Christian 
reaction, attempted by Emperor Julian, was based upon the difficulty 
of making the Christian view of life subordinate to the assumptions under- 
lying the Roman system. And when Julian failed, Theodosius was com- 
pelled to go beyond Constantine and to give to the Christian churches 
not merely liberty but the predominant influence in society. The third 
part of the book deals with “regeneration,” by which the author means 
the first attempt at the end of the fourth century to establish entirely new 
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assumptions derived from Christianity and not from the Roman tradi- 
tion as the basis for social justice and personal virtue. In the discussion 
of this attempt the works of St. Augustine naturally receive the greatest 
consideration. 

It is obvious from this short summary of its contents that Mr. Coch- 
rane’s book has a bearing not merely upon the history of social problems 
in the past but also upon the discussion of issues by which we are faced 
today. So far as history is concerned, the book represents the new tend- 
ency among historians to combine the study of religion and of the churches 
with that of politics and the state. The fourth century and the centuries 
immediately following it are clearly of very great importance precisely 
because it was impossible in those days to divide the problems of law and 
government from those of religion and morality. As for the problems of 
today, we are clearly concerned with the preservation of a traditional 
culture, its morality and its ancient forms of religion, while increasing 
numbers of men and women who derive little benefit from the established 
order are moved by new ideals of social justice and personal virtue. As 
in the fourth century, we have our “renovators” who hope to secure the 
support of new conceptions of life for the preservation of an old order. 
Our Constantine the Great has every reason to hope for a moderate suc- 
cess. But perhaps we are being driven to the recognition of the fact that 
infusing a new spirit into an old order is very different from establishing 
a new order. The problem, in practice, is that of the moral assumptions 
or ethical principles underlying any social order. The danger to any par- 
ticular form of civilization lies not in the attacks upon it made by bar- 
barians but in the forces within it which cannot be given free play without 
radical transformation of religion and morality as well as of political and 
economic systems. 

Mr. Cochrane would, no doubt, be the first to admit that the attempt 
of St. Augustine was not entirely successful. But perhaps he does not 
give enough weight to the lim:.tations of knowledge and experience from 
which St. Augustine suffered. In particular it is not clear whether or not 
Mr. Cochrane recognizes the fact that no final solution or final truth is 
possible. The illusion of eternity was not less an illusion when St. Augus- 
tine removed it from this world to another, from Roma terrestris to what 
Prudentius called Roma caelestis. Again, Mr. Cochrane seems to over- 
estimate the importance of the doctrine of the Trinity as the basis for 
the reconstruction of society under the influence of the church. Surely 
the doctrine of the Incarnation was far more important! This doctrine 
probably owed more to the practices of Christian worship than to the 
subtleties of theology. Lex orandi, lex credendi. Indeed, if there is any 
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complaint to be made against Mr. Cochrane’s admirable book, it may be 
that he has underestimated the importance of the experience of fellowship 
in every Christian church. In each church the poor and the rich, the weak 
and the powerful, formed a community, under elected leaders, which 
undermined the imperial system of Rome. Thus the problem of the wor- 
ship of Christ as God was not a mere philosophical discussion but a prob- 
lem of the “divinity” in a common man. The mind of the time was al- 
ready convinced of the divinity of an emperor! For us the problem is 
different. But it is still a form of the same problem—the relation of the 
common man to the embodiment of authority. If the churches in the 
fifth century had not worshiped Christ, they would have worshiped the 
emperor. What saved them was not theology but the common sense of 


the poor and uneducated working class. 
C. DELISLE BurNs 


Wispom In Conpuct: AN INTRODUCTION TO ETtuIcs. By Christopher 
Browne Garnett, Jr. New York: Harcourt, Brace & Co., 1940. 
Pp. xv+458. 

Some years ago George Bernard Shaw sounded the keynote for modern, 
liberal morality when he asserted that the “golden rule is that there are 
no golden rules.”” This, on the negative side, represents the point of view 


which the author of Wisdom in Conduct seeks to communicate to students. 
In the survey of ethical systems with which the first half of the book is 
chiefly occupied, Professor Garnett rejects the conception of morality as 
an authoritative command, whether emanating from a patriarchal deity, 
from the “conscience” of Butler, from the “right reason” of Buddha or 
Plato, or from the self-legislating will of Kant. Likewise, theories of the 
good which set up any one end, such as a particular kind of pleasure or 
power, are shown to be inadequate. This commendable aversion to ethical 
monism is also directed against the tendency of some systems to make 
the inner life supreme and the tendency of others to subordinate the indi- 
vidual completely to the ends of his group. Lao-tse and Tolstoy represent- 
ing the former type of one-sidedness and Hegel and Marx representing 
the latter type are among those whose philosophy is examined. 
Probably the best of the historical chapters is the one devoted to 
Aristotle’s ethics. This paves the way for the author’s own “ethics of 
situations” which is a modern version of Aristotle’s common-sense ethics, 
with appropriate modifications for our democratic, industrial society. 
From a theoretical standpoint this ethics suffers from the same defect 
as Aristotle’s, namely, that the author does not explicitly recognize the 
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element of moral will that enters into his conception of wise conduct. 
Wisdom consists not merely in the intelligent realization of such ends as 
the individual happens to possess but it takes for granted certain “wise 
ends.” 

The person who aims at wisdom in conduct . . . . will be aware of his obliga- 

tion to aid other persons to possess a satisfactory share of material goods, as 
well as other more general benefits of civilized living. He will recognize that 
his own inward excellence, and the welfare of his family or friends, ought not 
to be purchased at the cost of an entire neglect, on his part, of the welfare of 
wider groups of persons [p. 237]. 
This is a true deduction from wisdom only if we load the concept of wis- 
dom to include more than mere intelligence or assume social instincts 
and training of a fairly high degree. But such a definition or assumption 
is tantamount to moral legislation (though of a highly desirable sort, to 
be sure, in the case of Professor Garnett). 

The second half of the book, devoted to applied ethics, contains much 
wisdom. In some sections, however, such as those on marriage and birth 
control, while the conclusions are reasonable enough, it is unfortunate 
that the author tends here and there to orient the discussion from the 
standpoint of Christian asceticism rather than contemporary common 
sense. He would have done better to let the dead bury their dead. 


MILLARD S. EVERETT 
University of Minnesota 


PREFACE TO AN EDUCATIONAL PuiLosopuy. By I. B. Berkson. New 

York: Columbia University Press, 1940. Pp. xvi+250. $2.50. 

The tensions and conflicts which have become so sharp recently in 
economics, politics, and other areas of social life have also been increasing 
in education. Its methods, programs, and purposes are being subjected 
to close examination not only by experts in the field but, because educa- 
tion is peculiarly a public concern, by friendly and hostile critics in many 
other fields as well. 

This book is one of the latest attempts to clarify the confusion which 
seems to typify current education almost more commonly than does 
understanding. Despite many questions which it treats feebly or leaves 
unanswered, it is one of the most refreshing and significant analyses of 
educational issues from the standpoint of philosophy that has appeared 
in America in years. 

The key to Mr. Berkson’s position is his conception of democracy. He 
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believes that American education must rededicate itself to the task of 
making democracy vital and rewarding to the great masses of common 
people; and to him this means not only political freedom and equality 
but above all abundant economic security subject always to majority 
control. He shows that, while education has usually paid lip service to 
this ideal, it has not often enough practiced what it preached. Schools, 
for one thing, are frequently dominated by autocratic administrators or 
boards quite unrepresentative of their communities. Courses of study, 
for another thing, are designed more for a limited section of the popula- 
tion than for the much vaster numbers who neither go to college nor enter 
employers’ ranks. Another effect of these inadequacies, however, is skep- 
ticism toward education itseli—skepticism which can be counteracted 
only by thorough reorganization of the schools and colleges, the author 
believes, in terms of a rapidly changing industrial order; in terms, also, 
of freshly crystallized and strong social objectives which are, at the same 
time, rooted deep in our democratic heritage. 

Mr. Berkson develops his thesis from a variety of interesting angles, 
but one objective in particular deserves our notice. He advocates the 
widespread establishment of “voluntary associations” defined according 
to occupational groupings. These associations should constitute the back- 
bone of the democratic body politic; thus they should, because of their 
basis in direct interest, do much to correct the weaknesses in our present 
cumbersome and sometimes unworkable parliamentary system. Quite 
properly he cites the trade union as a potential model of the voluntary 
association; and, although he makes little of the point, there is no doubt 
but that he would advocate the universal organization of teachers in 
trade unions, not only as indispensable to the liquidation of the all too 
common educational sweatshop, but as another step toward more effec- 
tive political democracy. 

The value of Mr. Berkson’s book is at least suggested by his theory 
of the voluntary association. What it implies is that democracy is prop- 
erly organized only when it functions for the common welfare. If it is 
to perform this democratic obligation properly, however, it must con- 
tinually repair and reconstruct its internal machinery so as to meet new 
needs, new situations, while yet keeping the reins of control firmly in 
popular hands. And education, if it is to serve this same obligation, like- 
wise requires important changes: its friends must not merely oppose every 
attempt by reaction to cut budgets or strangle progressive programs; they 
must insist that teachers and courses serve the requirements of the great 
majority of people who live by their productive work. 

The underlying principles of the book are developed not only posi- 
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tively but in contrast with the authoritarianism of President Hutchins 
and other doctrines now striving to gain key positions of influence over 
education. It is obvious that the author is more sympathetic with the 
progressive philosophy, based on instrumentalism and functionalism, than 
with any of the others. Yet perhaps the most original and important fea- 
ture of his argument is its insistence upon the need to reconstruct that 
philosophy in terms of a more definite social methodology, and especially 
in terms of a more magnetic and concrete set of democratic purposes. 


THEODORE BRAMELD 


University of Minnesota 


FREEDOM OF THOUGHT IN THE OLD SoutH. By Clement Eaton. Durham, 

N.C.: Duke University Press, 1940. Pp. 332. 

In an ingenious autopsy of the passing of Jeffersonian liberalism in the 
antebellum South, Professor Eaton has carefully presented the slave re- 
gime and the race problem as the determinant factors in the decline of 
freedom of thought in the plantation states during the final decades pre- 
ceding the Civil War. The story has not an unfamiliar ring to the twen- 
tieth-century observer of incipient fascist movements within erstwhile 
democratic nations. As the dominant individualism of nineteenth-century 
Europe and New England came into conflict with the paternalistic slave 
system, apologists for the South demanded a complete break with Jeffer- 
sonian equalitarianism. Intellectuals of the plantation states who could 
not accept slavery found themselves during the fifties obliged to forgo 
their criticism, whether in the pulpit, the classroom, or the press. Intol- 
erance of dissent was fostered by the rural isolation of southern life, by 
an overwhelming illiteracy, by the revival of a rigid puritanical sectarian- 
ism, and by a persistent unreasoning fear of slave insurrections. Eventu- 
ally this insistence upon conformity was institutionalized in a sectional 
press, church, and legislature which denounced liberal heresies such as 
abolitionism, free schools, women’s rights, Unitarianism, divorce, and 
the commercial spirit. 

A final estimate of Professor Eaton’s thesis must await a parallel study 
for contemporary Northern attitudes. Abolitionists were mobbed in the 
North as well as in the South. The free Negro suffered social discrimina- 
tion in almost every state above the Mason and Dixon line. Rural life 
in the Northwest produced a generous quota of lynchings, intolerance, 
and regional orthodoxies. Nevertheless, the author has utilized sufficient 
evidence to suggest that important cultural differences between the sec- 
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tions did exist, both in degree and extent, although the evaluation of 
slavery as a determinant factor in the decline of southern liberalism will 
undoubtedly cause considerable disagreement among many students of 
the South. 

This interesting volume, utilizing fresh manuscript sources at vital 
points, and assimilating the most significant secondary studies, deals with 
its major thesis of cultural decadence in a combination of narrative and 
analysis. Isolated facts regarding the schools, churches, newspapers, lead- 
ers, Negroes, and other elements in the antebellum South, however well 
known to the professional historian, assume here a synthesis which is 
challenging in its meaning for our own day. 

HarVEY WIsH 
De Paul University 


FAMILY AND COMMUNITY IN IRELAND. By Conrad M. Arensberg and 
Solon T. Kimball. Cambridge Mass.: Harvard University Press. 


Pp. 322. 
Mr. Arensberg and Mr. Kimball decided to make a study of family 
and community life in Ireland on the basis of an extended stay in Clare. 


Their choice of that county they elaborately justify in terms of its ade- 
quacy to represent Ireland as a whole in its proportion of agriculture to 
industry, small farmers to big farmers, good land to bad. Mr. Arensberg 
resided in Clare for close on to two years and Mr. Kimball made shorter 
stays while they were engaged on the survey. It is impossible to speak 
too highly of the accuracy and diligence exhibited by the authors. They 
have not only studied every conceivable aspect of the economic life of 
the community in which they were interested, but have made a genuine 
effort to enter into the life of that community. They have watched the 
way the housewife spends her day and the way her husband works in 
the fields, and they have listened carefully to the kind of thing the neigh- 
bors say when they come in in the evenings for a chat around the fire. 
They have even managed to get some sense of the rhythms of the speech 
of these people and can report conversations that ring true when an 
Irishman says them over. It’s a fine job—as far as it goes. 

But I cannot help asking, What is the point of it all? Supposing that 
it were possible to make a study as sound, accurate, sensitive, as this is of 
every county and every town in Ireland. Would the reader or the research 
student know Ireland better? It seems to me that he would have a com- 
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plete impression of Ireland, as complete and as overwhelming and as 
unintelligible as he would have, could he remember everything that had 
happened to him during a two-year stay in Ireland. The authors are 
proud of the objectivity of their study, but I wonder if this objectivity is 
not headed straight for the wilderness of exact similarity with the object 
studied. You can learn more from the dozen short essays which Synge 
published as in Wicklow West Kerry and Connemara than from all of this 
enormous book. They were originally written for the Manchester Guard- 
ian and are certainly not pre-eminently artistic or dramatic studies. But 
Synge believed, as apparently the authors of this book do not, that you 
have to have a point of view when you write about anyone or anything, 
and that it is better that that point of view should be explicit than that it 
should be hidden behind a machine-like diligence geared to produce a 
machine-like accuracy which it always fails to achieve. Furthermore, this 
desire for objectivity leads the joint authors of the book into some rather 
striking omissions in subject matter where they feel that objectivity 
would be hard to attain and presumably undesirable if obtained. For in- 
stance—and it is a glaring instance—why is there no adequate account 
of the Irish national church in its relation to family and community in 
Ireland? If there is one single force which is practically omnipotent in 
the rural community it is the church. Why is there no discussion of the 
part played by the parish priests in the local educational system and in 
local politics? No one should demand of Messrs. Arensberg and Kimball 
that they take sides in a controversy, but, even within the range of their 
objectivity, it would seem that it behooves them to talk about the basis 
for the Irish puritanism of which they have written so much. They 
have written eloquently about the power of tradition in farming, in cus- 
tom patterns, and in inheritance; why has the Catholicism of Ireland— 
a much more concrete kind of tradition, a faith so individual that it has 
no fellow in the Western world in its startling effects—been conspicuously 
neglected? Is it possible that Messrs. Arensberg and Kimball do not 
think one can write objectively even about the potent social effects of a 
religion or do they perhaps think that an objective account of such effects 
would not be welcome in a study so hardheaded and unemotional as this is? 


Davip GRENE 
University of Chicago 
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SHORTER NOTICES 
FartH For Livinc. By Lewis Mumford. New York: Harcourt Brace & Co., 


1940. Pp. lx+333. $2.00. 

Let ME Tuink. By H. A. Overstreet. New York: Macmillan Co., 1939. Pp. 

106. $0.60. 

Faith for Living, Mumford announces, is a last testament for survivors of a 
sinking ship, should any reach the shore. Mumford believes his last volume, 
Men Must Act, found its readers still too callous to appreciate the “cancerous 
nature of fascism” which it portrayed; but if that volume came two years too 
soon, the present exposition of more basic issues comes, he holds, twenty years 
too late to serve as anything but a last word for drowning men. At the same 
time he would have us follow his advice even at this latest moment and find in 
his credo a way to confession of our fundamental philosophic errors and to crea- 
tion of a new faith in life: a faith centering for the moment in belief in the urgen- 
cy and nobility of sacrifice,—in the dictum that “he who loseth his life shall find 
i” 

In contrast to Mumford’s despairing call for a last-minute renaissance of 
faith, Overstreet offers us a comfortable discussion of some problems in practical 
philosophy, only lightly touched by any sense of a present crisis in moral issues. 
One of the series called “The Peoples’ Library,” this volume deals with the na- 
ture of man’s mind and its power to cope with itself and its world in terms of very 
homely example and precept very simply stated. Overstreet concludes, with 
rather amazing optimism, that though we know life is “not all cakes and ale,” 
we have in us forces to combat the evils that sometimes threaten life’s goodness: 
we know what life ought to be and are not without power to make it in the image 


of this knowledge. 
MARJORIE GRENE 


THE STEPS oF Humititry. By BERNARD, ABBOT OF CLAIRVAUX. Translated, 
with Introduction and Notes, as a study of his epistemology. By George 
Bosworth Burch. Cambridge, Mass.: Harvard University Press, 1940. Pp. 
xi+ 287. $3.00. 

That a writer as notorious for his antiphilosophism as St. Bernard should 
have an “epistemology” of which a 112-page discussion can present only a gen- 
eral outline is not surprising. For his opposition to “curiosity” and to the other 
sins which distract men from attention to their salvation has as its inverse side a 
long series of writings presenting an acute analysis of the way in which men may 
return to the truth from which their natural state and their pride mark a fall. 
The steps of humility, therefore, consisting in the twelve stages of the Bene- 
dictine Rule, are the first step of truth, whereby men come to know themselves 
by progressively acknowledging and hence checking their pride; the second and 
third steps of truth—love and contemplation—complete the process by yielding 
a knowledge of one’s neighbors and finally a mystical vision of God. Bernard’s 
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epistemology is hence also the statement of a way of life: knowledge is valuable 
only in so far as it leads to the highest good, but only through a life of methodic 
humility and love is such knowledge attainable. 

Burch has expounded this epistemology by means of a systematic synthesis of 
the many sermons, polemical tracts, and other writings in which its various fea- 
tures are presented. Since, as he recognizes, each of these works was “written 
at a particular time for a particular person or group” (p. 107), such a synthesis 
incurs the obvious danger that doctrines may be combined which are fully ex- 
plicable only in terms of their specific purpose, so that apparent contradictions 
may result. Thus, despite the fact that his introductory study consists largely 
in an elaborately ordered series of definitions, he finds it necessary to complain 
of “Bernard’s inconsistency in terminology” (p. 25). However, the general 
homogeneity of Bernard’s approach makes the book’s method for the most part 
successful. 

The De gradibus humilitatis was previously translated by B. R. V. Mills 
(1929). Burch’s version exhibits the handicaps of his aiming at an “imitation” 
of Bernard’s style rather than at literalness (p. vi). A few examples must suffice. 
For Bernard’s definition of humility, ‘““(Humilitas est virtus, qua homo verissima 
sui cognitione sibi ipse vilescit,’’ Burch has, “Humility is that thorough self-ex- 
amination which makes a man contemptible in his own sight” (pp. 124-25). 
Both the “‘virtue” and the “truest’”’ have dropped out of the translation, which 
is especially unfortunate in that Bernard goes on at once to speak of ascending 
“from virtue to virtue,” while the word “truth” occurs three more times in the 
same paragraph in a way in which its connection with the “truest’’ of the defini- 
tion is basic for full understanding of Bernard’s meaning. Similarly, Burch 
translates Bernard’s important term fructus indifferently by “goal,” “reward,” 
“end” (pp. 123, 133), while rendering considerare by “‘see’’ and sentiamus by 
“consider” (pp. 147, 151). This repeated insensitivity to the demands of Ber- 
nard’s Latin is all the more surprising in view of the care with which Burch has 
presented Bernard’s precise definitions of these and other terms in his Introduc- 
tion. 

The Latin text, translation, and notes are followed by two appendixes—one 
on the metaphysics of the English Cistercian Isaac of Stella, the other on the fa- 
mous problem of Bernard’s relation to Abélard. Burch attempts a solution of 
this problem by exhibiting Abélard as a continuator of Augustine and Bernard 
as a precursor of Thomas Aquinas. But surely this comparison should be strong- 
ly tempered by the fact that Bernard’s distinction between faith and under- 
standing, each certain in its own sphere, is accompanied by a warning against 
curiosity concerning natural things, i.e., against that study which is concerned 
only with nature and not with its divine source, whose essence only faith capped 
by mystical contemplation can for the most part make known; and even more, 
perhaps, by the further fact that the objects of the understanding are for Ber- 
nard “invisible” things. Indeed, beyond the superficial similarities of their state- 
ments in which the same words appear, the elaborate context of definitions into 
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which Bernard’s doctrine of the understanding is fitted makes it clear that only 
with the most painstaking qualifications can any valid comparison between him 
and Thomas on this or any other epistemological point be instituted. 

Despite these criticisms, however, Burch has produced a book for which stu- 


dents of medieval thought will be grateful. 
ALAN GEWIRTZ 


CHART FOR HAPPINESS. By Hornell Hart. New York: Macmillan Co., 1940. 

Pp. xi+198. $2.00. 

Professor Hart presents the euphorimeter, a scientific instrument for measur- 
ing happiness, as revolutionary in its field, according to the author’s claims, as 
intelligence tests, fever thermometers, or the electrocardiograph in theirs. On 
the basis of the euphorimeter it is possible to discover, for example, that a young 
man falling in love is happy to the extent of nearly 400 euphor-units, 300 above 
the average, while another young man, whose mother is dying, gets a correspond- 
ing negative score. One can also discover that recently married couples are hap- 
pier than couples who have contemplated separation or divorce. Twenty-eight 
sorority girls, however, showed fluctuations in their scores from day to day 
(when tested, of course, by a trained expert); so it was necessary to devise an 
at-the-moment euphorimeter (as against the long-run euphorimeter) to test 
these fluctuations. Further, with a diagnostic euphorimeter, science shows us 
how to discover in which of several areas for instance, recreation, work, love- 
life, religion, our unhappiness lies. And finally, when these areas have been lo- 
cated, we may take the euphorimeter advice form and look up the corresponding 
remedies, accepting those which seem to apply exactly to our case and shelving 
the others. For instance, if your diagnostic euphorimeter score is negative in the 
area of love-life, you look up the advice sheet and decide whether to follow each 
of four imperatives: “‘. ... to go to work systematically, with the best advice 
possible, to straighten out your love life’’; “‘. . . . to take systematic measures to 
form more acquaintances with persons of the opposite sex; in company with 
these acquaintances do things that are fun and worth while but not sentimental 
(until the acquaintanceships deepen spontaneously into friendships)”’; “. . . . to 
seek methods by which your marriage can be made joyful instead of painful’; 
“«,.. to consult an expert specialist on sex and marriage.”’ The complete set 
of tests, with reporting and advice forms, can be secured for 25 cents (cash with 
order) from Professor Hornell Hart, Duke University, Durham, North Caro- 


lina. 
MARJORIE GRENE 


CATHOLIC PRINCIPLES OF Potitics. By John A. Ryan and Francis J. Boland. 
New York: Macmillan Co., 1940. Pp. 366. $3.00. 
A revised edition of The State of the Church, now published as a textbook for 
Catholic colleges. Church and state are said to cover separate and distinct zones 
of thought and action, each fulfilling its special function and having its peculiar 
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domain of jurisdiction. Temporal sovereignty exercised during long centuries in 
a part of Italy by Roman pontiffs does not extend as an international right. 
Even the most Catholic of nations has kept that frontier limited. In America, 
where a new social order has arisen, the church “willingly betakes itself to the 
folds of its own mantle” (Bishop Ireland). 

Catholicism looks upon states as having jurisdiction conferred providentially. 
The form of state governments may and will vary. Wherever the state functions, 
the church is concerned only with fundamentally moral and spiritual principles 
as they affect the rights of consciences and the inherent rights of individuals. 
The principle of the separation of the church and state is, however, not a uni- 
versal and absolute principle. Free people may choose what they will. The 
church is not inferior to civil powers. Its realm is exalted in its function to save 
souls. It may exert its influence by divine right upon the state in moral and 
spiritual matters. This influence will be a direct intervention only when there is 
a crisis; otherwise it will be indirect. Catholics are free in matters of political 
conscience; the church does not command votes. 

Past dogmas are not all quite in tune with the principles uttered in this book. 
Past dogmas, however, are not all on the same par. Catholic practice has not 
always been consistent with this affirmation. On the other hand, inconsistency 


is a vice not confined to one ecclesiastical body. 
VERGILIUS FERM 


NATURE AND FUNCTIONS OF AUTHORITY. By Yves Simon. Milwaukee: Mar- 
quette University Press, 1940. Pp. 78. 


An essay (Aquinas Lecture, 1940, at Marquette University) designed to show 
that between authority and liberty, rightly understood as to their true functions, 
there is no absolute antinomy. Wherever a common action of a community is 
required, the principle of noncoercive authority obtains; and yet the principle of 
liberty is not canceled but enhances the whole by the inherent nature of autono- 
mous individuals and small social units. 


VERGILIUS FERM 


THE STOIC AND EPICUREAN PHILOSOPHERS: THE COMPLETE EXTANT WRITINGS 
or Epicurus, Epictetus, Lucretius, Marcus AurELIus. Edited and with 
an Introduction by Whitney J. Oates. New York: Random House, 1940. Pp. 
xxvi+627. $3.00. 

Cyril Bailey’s translation of Epicurus, H. A. J. Munro’s Lucretius, P. E. 
Matheson’s Epictetus, and George Long’s rendering of Marcus Aurelius are here 
included in a single volume. Cleanthes’ Hymn to Zeus and Matthew Arnold’s 
Essay on Marcus Aurelius are appended, and Mr. Bailey’s analyses of the letters 
of Epicurus are given in conjunction with his translations. The convenience of 
this edition for students limited to English texts needs no comment, for the vol- 
ume makes easily available at one comparatively reasonable price what would 
formerly have added up to a good deal of money. It seems a pity, however, that 
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the collection was not included at once in the “Modern Library Giant” series in- 
stead of in the higher-priced editions. Oates’ Introduction leaves one with an 
uncomfortable feeling of vagueness with regard both to his interpretations of 
Greek philosophy and to the evidence on which they are assumed to rest. The 
sketch of earlier Greek philosophy is presented in terms of the most hackneyed 
philosophic weasel-words: of Plato’s “dualism,” “rationalism,” “irrationalism”’; 
Aristotle’s “rationalism” and “‘monism,” etc. And the tangle of ‘‘isms,’’ obscure 
in itself, likewise obscures the connection Oates tries to establish between this 
general survey and the philosophers he is engaged in editing. One concludes that 
Oates has nothing he wants to say about Hellenistic philosophy but has con- 
trived to the satisfaction of the publishers to take up twenty-six pages saying 


it. 
MARJORIE GRENE 


THE Soctat GOSPEL RE-EXAMINED. By F. Ernest Johnson. New York: Harper 

& Bros., 1940. Pp. 261. $2.00. 

This Rauschenbusch lecture re-examines the social gospel and reaffirms it. 
The book is largely a by-product of other books and articles. Topics which come 
in for consideration are theology, ethics, Christianity, war, democracy, human 
nature, and society. The best thing in the book, and that which gives the author 
a chance to cut loose from the ideas of oi \*rs, is the section on war. Choosing 
the lesser of two evils, he says, is in itself a “ood; hence war may be a good and 
even compatible with a Christian conscienc:. Absolute principles are one thing; 


their applications are another. Life is noi black or white; principles may be 
“either/or,”’ but their implications are in terms of realistic compromise. 


VERGILIUS FERM 


Lucretius: His GENIUS AND His Morat PutLosopuy. By Schuyler Dean 
Hoslett. Kansas City: Midland Publishers, 1939. Pp. 46. 
This is a very slight little essay consisting mostly of little quotations from 
literary handbooks and from assorted poets—from Euripides through Fitz- 


gerald to Santayana. 
MARJORIE GRENE 


Is Gop Emeritus? By Shailer Mathews. New York: Macmillan Co., 1940. 

Pp. 93. $1.50. 

The answer to the title is ‘‘yes,’”” wherever God is identified with outworn pat- 
terns of thought or transcendental orthodoxies, with unrealistic theological 
creeds or nonemotive philosophies. Substitute gods take the place of the emeri- 
tus God, e.g., gods of business, success, culture, nationalism, and the life. The 
other answer is “no,” wherever the term God squares with the religious feeling 
compatible with the new scientific culture. Anthropomorphic conceptions are 
relative to culture; our age will employ anthropomorphic symbols but in terms 
of the cosmic process which is personality-producing. Like the hyperbola, cos- 
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mic activity is known only within the area of observation; how far it extends re- 
mains unknowable. The term God represents what we know as a cosmic tend- 
ency to produce personalities and the categories applicable to them—which also 
is real Christianity. 

This book goes far beyond the usual milk-and-water type of liberalism. Its 
liberalism, perhaps far ahead of the appreciation of contemporaries, is prophetic, 
I believe, of what is coming; moreover, its liberalism is not of the type that has 


lost its savor. 
VERGILIUS FERM 


Can RELIGIOUS EDUCATION BE CHRISTIAN? By Harrison S. Elliott. New York: 

Macmillan Co., 1940. Pp. 338. $2.50. 

Although a Ph.D. dissertation, this book is very well written. It is well in- 
formed in current theology, and pages are given over to an attack upon the 
present fad known as neo-orthodoxy. No one true interpretation of the Chris- 
tian religion, says the author, can form the basis of a philosophy of Christian 
education. Religious education is to mean an adaptation of historical experiences 
and convictions dating back to the historical founder in terms of present-day 
meanings. It must always be experience centered in the largest meaning of that 


term. 
VERGILIUS FERM 


A Fartu To Arrirm. By James Gordon Gilkey. New York: Macmillan Co., 


1940. Pp. 170. $1.75. 

Within American Protestantism there is an increasing number of people, 
especially college students and graduates, who, not being able to accept the re- 
ligious beliefs of the conservatives, are seeking a new and more liberal faith. The 
author, a Congregational minister of Springfield, Massachusetts, offers a gospel 
for such people which he frankly calls “new,” since it is more than a modified 
version of pristine and historic Christianity. The book abounds in vital and 
reasonable insights driven home powerfully by concrete illustrations. The book 
affirms a faith which ought to seem most reasonable to honest doubters. 


VERGILIUS FERM 


CATHOLICISM AND THE PROGRESS OF SCIENCE. By William M. Agar. New York: 

Macmillan Co., 1940. Pp. 109. $1.00. 

The camel’s nose is inside the tent in this book. The natural scientist looks in 
at Catholicism and finds himself welcome. Can Catholicism tolerate such an 
intrusion? “Yes” is the answer if Catholicism is rightly appraised and the nat- 
ural scientist philosophically sane. In this case the scientist is himself a Catholic, 
as well as well-informed. Catholicism, says the author, can well afford to wel- 
come the attested findings of naturalistic biology, geography, astronomy, geol- 
ogy, and the whole scientific temper both by reason of its Aristotelian heritage 
and by reason of the supernaturalistic character of its faith. The Catholic 
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church as a whole has not been antiscientific in its history, in spite of the con- 
trary claims of Protestant writers of history. Indeed, there are isolated cases of 
mistakes of councils and prelates. It was the masses who held back the church, 
When councils and bishops anathematized the scientists, they overstepped their 
prerogatives. Papal (and ecclesiastical) infallibility extends only to faith and 
morals and then only officially. This book offers an excellent example of high- 
type apologetics for Catholicism. One wonders, however, with so much of the 
camel inside, if historic criticism in the biblical field will not also stake its claims. 


VERGILIUS FERM 


Boetuius: Some Aspects oF His Times AND Work. By Helen M. Barrett. 
Cambridge: Cambridge University Press, 1940. Pp. 179+Index. 7s. 6d. 


This is a study of the life of Boethius and of his last book, The Consolation of 
Philosophy. It is intended as an introduction to his work for those not familiar 
with the history of the sixth century. It is admirably done; and Miss Barrett is 
a good scholar who has read widely in reference to her subject. She seems, how- 
ever, to underestimate the political difficulties in which Theodoric found himself 
just before Boethius was arrested. He probably foresaw the policy of Justinian, 
which eventually undermined the kingdom of his successors. And there is no 
doubt that Boethius must have been at least friendly to any suggestion that the 
Roman Empire should be restored in Italy. The Consolation of Philosophy is 
very well summarized by Miss Barrett. Here, however, another criticism may be 
made. She continues the old controversy about the “Christianity” of Boethius, 
without giving any indication of what she means by “Christianity.’’ Certainly 
Boethius, in The Consolation of Philosophy, depended upon Plato and not upon 
Paul. He makes no reference to Christ in his search for consolation; and 
although, like other educated men of his time, he may have been in some sense 
Christian, he certainly shows no interest in the theological doctrines of his day 
when he is discussing the sufferings of the just man and the comfort he may 
derive from reason. Boethius was in fact a rationalist; and it is because he pre- 
served, in his best book, a spark of that divine reason which he had derived from 
the Greeks that his work was of such value among the fears and superstitions of 


the Middle Ages. 
C.D: B. 
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